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In the Court of Appeals of the District of Columbia. 


No. 2467. 

Washington, Alexandria and Mt. Vernon Railway Co., <fcc., 

Appellant, 

vs. 

Edward A. Downey. 


a Supreme Court of the District of Columbia. 

At Law. No. 51165. 

Edward A. Downey, Plaintiff, 

vs. 

Washington, Alexandria and Mt. Vernon Railway Company, 

a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it rememl>ered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration, etc . 

Filed November 28, 1908t 
In the Supreme Court of the District of Columbia. 

At Law. No. 51165. 

i 

Edward A. Downey, Plaintiff, 

vs. 

Washington, Alexandria and Mt. Vernon Railway Companv 

a Corporation, Defendant. 

The plaintiff, Edward A. Downey, sues the defendant, the Wash¬ 
ington, Alexandria and Mt. Vernon Railway Company, a corpora¬ 
tion duly incorporated, chartered and organized under and by virtue 
of the laws of the State of Virginia and having an office, agents and 
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officers, and doing business in the District of Columbia for that 
heretofore, to wit, on th^ &Hh day^ f v - D l unT and 

for a long time prior theret<^ the said defendant company InuT been 
and was such corporation and had l>een and was operating its cars 
over certain railway tracks in the District of Columbia, laid along 
and upon divers streets in the City of W ashington, I). C., from it< 
station situated at the Southwest corner of Pennsylvania Avenue and 
Twelfth Street, Northwest, to the intersection of 15 Street and Four¬ 
teenth Street, Southwest, from which point the said defendant 
owned, possessed, operated and controlled a double line of railroad 
tracks extending upon the said Fourteenth Street to the Potomac 
River and from thence to and across the highway bridge spanning 
/ the said river in said District, s y h ] tracks continuing thuuuth. 

Citv of Alexandria, 


liTaMnrnOTTiTJf 


srshipp 




[Mmiti 


id 


af oresaid AL ri^iinn 10 n ca rrier 

TnfTTuip had b een engaged in trade or commerce in t \m ^th] pat riot 

?md also i>etween the said District and the State oT 
Yirgiuia by wwaw oT cars and trains of cars drawn ahd propelled 
over and upon the said railway tracks by motor cars supplied by ele- 
trical power and equipped with electrical machinery; that beginning 
at the north end of said highway bridge and extending over and 
upon the same, the said power was communicated to the motor cars 
by wire strung over the centre of said railway track in co-operation 
with a metal pole and spring attached thereto, one end of which pole 
was fastened to the top of the car; that the said ]K>le extended ovei 
the top of the car aforesaid over and above the said car to a point 
above and over the rear platform of said car. at which end of .said 
metal pole there was affixed an iron, steel or copper trolley wheel, 
with a grooved perimeter, which, by the force of the said spring was 
held in position against and underneath the said wire and received 
and communicated the said power to the motor car aforesaid; that 
at said pole’s end to which was affixed the trolley wheel aforesaiu, 
there was attached a rope reaching down to the said rear platform 
which rope was used by the trolleyman or hrakeman of the defend¬ 
ant to control and adjust the said trolley wheel to the overhead wire 
aforesaid when the said cars were to be drawn, driven or propelled 
on or over said railway, and to release said pole and trolley 
:5 wheel from said overhead wire when the current should be 
shut off, as occasion required, in the operation and movement 
of said cars or trains under the signals or orders of the motorman 


or conductor; that the said overhead trolley wire conveying said 
power was strung over the said track and upon and across the said 
Potomac Highway Bridge, which was and is constructed with a 
draw, at either end of which the rails of the said track and the said 
overhead trolley wire were and are disunited and disconnected to per¬ 
mit the said draw to be swung or opened for the passage through the 
same of vessels navigating the said river: that the said defendant 
company had issued and given orders and commands to its motor- 
men and conductors requiring them to bring defendant’s cars or 
trains to a stop at either end of the said draw before attempting to 
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run them across the same, and aha had stop signs and signals erected 
at either end of the said draw, and it became and was the duty of 
the engineer or motorman controlling the movement of cars or 
trains, in obedience to said orders and signals, to stop the cars as 
aforesaid, and then to proceed with the said cars slowly and with 
caution upon the said draw at said point of disconnection so that 
the trollevman or brakeman, by means of the said rope, could, l)e- 
fore reaching said point or place in said wire, pull down the said 
trolley wheel off and from the said wire until the said point or place 
was passed to prevent the said wheel from becoming violently dis¬ 
placed from the said wire by reason of said disconnection and flying 
off and upwards by force of the said spring and damaging the same 
and the said bridge and cars; and the stopping of said cars 

4 on said bridge was notice to the trolleyman that the said point 
of disconnection in said wire was about to be reached and to 

l>e in readiness for the performance of his duties in respect thereto, 
cis aforesaid. 

And the plaintiff says that on the said 29th day of November, 
A. I). 1907, he was an employee of the said defendant company, em¬ 
ployed in the sendee and capacity of trolleyman on its cars or trains 
running over its said tracks in the said District of Columbia, and 
}>etween the said District and the State of Virginia, and that he was 
assigned to bis said duties upon a train of the defendant’s composed 
of a motor car drawing another car called a trailer; that the said 
motor car was governed, operated and controlled by V^aTIace Groves, 
then and there a motorman, and an officer, agent and employee of 
tire said defendant company whose duty was to start and stop the 
said train and to regulate its speed over the defendant’s tracks, and 
that in the discharge of his dutie-' the said Groves was on the front 
' _ platform of the said motor ear. and the plaintiff, in the discharge of 
his duties was on the rear platform of the said car; that the said 
train left said Alexandria at the hour of 10:80 o’clock P. M.. des¬ 
tined for the said City of Washington, and passed upon the said 
Highway Bridge in the District of Columbia at about the hour of 
10:45 o’clock P. M. of said day. and thereupon it became and was 
the duty of the said defendant, through and bv the said Wallace 
-JdiaiWftrits.officer, agent, and employee, to stop tfie said train before 
passing upon the said draw and ilisrej^v’ notify the plaintiff of the 
1 nun’s approach to the said place where the overhead trolley*wire 
was disconnected as aforesaid, and then to proceed slowly 

5 wiTFTthe*said train in passing said phico-so ^ to finable the 
^ plaintiff salefv and securely to pull the said trolley wheeh 

dow n w ards, off and from the said wire before the said wheel sbouTcr 
reach the end of said wire where it was disconnected, and would vio¬ 
lently ffv off and from the same. 

Yet the said defendant, not regarding its duty in the premises, 
through and by the said Wallace Groves, its said motorman, officer, 
agent and employee, negligently ran and prop elled th e said^train 

J without stopping the. sam^ Atpon the .said b ridge and draw m said 
v . i .-.I j ---j -- 1 — sllL x* exce eding 




Distort fll a high and excessive and. _____ 

fifteen miles an hour, and whilst the plaintiff, who by reason ofllis 
ppgHff llnh; lining on the centre of the rear platform of the motor 
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car could not see or know of the near approach of the car to the end 
of the draw where the wire was disconnected as aforesaid, was holding 
the said trolley rope in his hands awaiting the stoppage of the said 
train in the usual and customary manner before passing upon the 
said draw, the said train was negligently propelled and run at the 
speed aforesaid and without stopping upon the draw, jjinninp ftli 
said trolley wheel to W- thrown wi th -g4mt furye and violence off and 
from the said wire where the same was disconnected as aforesaid, 
causing the trolley pole aforesaid to fly upwards and break, and vio¬ 
lently pulling the trolley rope held by plaintiff as aforesaid upward, 
thereby jerking and throwing the plaintiff with great force and 
violence from the platform of said car, down upon the roadway of 
said bridge and his left leg being thrown upon one of the defendant’s 
steel railroad tracks, was run over by the wheels of the said 

6 car called trailer, about two inches above the ankle joint, 
crushing and breaking the bones of his said leg, and mangling 

the flesh, muscles, and sinews thereof in so grievous a manner that 
it became and was necessary to amputate his said leg below the knee 
joint to save the plaintiff’s life: that said injury to the plaintiff was 
caused wholly hv the negligence of the said defendants, through it-* 
said motorman, officer, agent and employee, and not by any fault 
or negligence on the part of the plaintiff. Whereby and by means 
of the premises, the plaintiff’s said leg was amputated, and he was 
greatly bruised, hurt and injured in other parts of his body, and the 
plaintiff was obliged to, and did lay out and expend $250.00 in and 
about the services of a-physician, and for medicines and an artificial 
foot and leg, and also the plaintiff became and was sick, sore, lame, 
and disordered and has continued so from thence hitherto, and was 
confined to his bed in the hospital for a long period of time and was 
thereafter unable to walk save with crutches for a period of four 
months and still has to walk with crutches at frequent intervals, and 
the. plaintiff has also thereby become permanently injured, lamed, 
and deformed, and his strength and activity greatly affected and im¬ 
paired, and also thereby the plaintiff has suffered and will continue 
to suffer great pain of body and anguish of mind and he has been 
and always will be prevented from attending to his necessary affairs 
and business or pursuing his usual avocation in life or from perform¬ 
ing manual labor or earning a support and livelihood. 

Wherefore the plaintiff brings this suit and claims of de- 

7 fendant Fifteen thousand ($15,000.00) dollars, besides costs 
of suit. 

Second Count. 

And the said plaintiff further sues the defendant, the Washington, 
Alexandria and Mt. Vernon Railway Company, a corporation duly 
incorporated, chartered and organized under and by virtue of the 
laws of the State of Virginia, and having an office, agents and offi¬ 
cers, and doing business in the District of Columbia for that here¬ 
tofore, to wit, on the 29th day of November, A. D. 1907, and for a 
long time prior thereto, the said defendant company had been and 
was such corporation and had been and was operating its cars over 
certain railway tracks in the District of Columbia, laid along and 
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upon divers streets in the City of Washington, D. C., from its station 
situated at the Southwest corner of Pennsylvania Avenue and Twelfth 
Street, Northwest, to the intersection of B Street and Fourteenth 
Street, Southwest, from which point the said defendant owned, pos¬ 
sessed, operated and controlled a double line of railroad tracks ex¬ 
tending upon the said Fourteenth Street to the Potomac River and 
from thence to and across the highway bridge spanning the said river 
in said District, said tracks continuing through the County and City 
of Alexandria, Virginia, and the County of Fairfax to Mt. Vernon 
in said last named Countv and State; that the said defendant had 

Ay 

been and was on the dav and vear aforesaid a common carrier of 
passengers and freight for hire, and was and had been engaged in 
trade or commerce in the said District of Columbia, and also between 
the said District and the State of Virginia by means of cars and 
trains of cars drawn and propelled over and upon the said railway 
tracks bv motor cars supplied by electrical power and equipped 
8 with electrical machinery; that beginning at the north end 
of said highway bridge and extending over and upon the 
same, the said power was communicated to the motor cars by wire 
strung over the centre of said railway track in co-operation with a 
metal pole and spring attached thereto, one end of which pole was 
fastened to the top of the car; that the said pole extended over the 
top of the car aforesaid over and above the said car to a point above 
and over the rear platform of said car, at which end of said metal 
pole there was affixed an iron, steel or copper trolley wheel, with a 
grooved perimeter, which, by the force of the said spring was held 
in position against and underneath the said wire and received and 
communicated the said power to the motor car aforesaid; that at 
said pole’s end to which was affixed the trolley wheel aforesaid, there 
was attached a rope reaching down to the said rear platform, which 
rope was used by the trolley man or brakeman of the defendant to 
control and adjust the said trolley wheel to the overhead wire afore¬ 
said when the said cars were to be drawn, driven or propelled on or 
over said railway, and to release said pole and trolley wheel from 
said overhead wire when the current should be shut off, as occasion 
required, in the operation and movement of said cars or trains under 
the signals or orders of the motorman or conductor; that the said 
overhead trolley wire conveying said power was strung over the said 
track and upon and across the said Potomac Highway Bridge, which 
was and is constructed with a draw, at either end of which the rails 
of the said track and the said overhead trollev wire were and are 
disunited and disconnected to permit the said draw to be 
0 swung or opened for the passage through the same of vessels 
navigating the said river; that the said defendant company 
had issued and given orders and commands to its motormen and 
conductors requiring them to bring defendant’s cars or trains to a 
stop at either end of the said draw before attempting to run them 
across the same, and also had stop signs and signals erected at either 
end of the said draw, and it became and was the duty of the engineer 
or motorman controlling the movement of cars or trains, in obedience 
to said orders and signals, to stop the cars as aforesaid, and then to 
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proceed with the said cars slowly and with caution upon the said 
draw at said point of disconnection so that the trolley man or brake- 
man, by means of the said rope, could, before reaching said point or 
place in said wire, pull down the said trolley wheel off and from the 
said wire until the said point or place was passed to prevent the said 
wheel from becoming violently displaced from the said wire bv reason 
of said disconnection and flying off and upwards by force of the said 
spring and damaging the same and the said bridge and cars; and 
the stopping of said cars on said bridge was notice to the trolley man 
that the said point of disconnection in said wire was about to be 
reached and to be in readiness for the performance of his duties in 
respect thereto as aforesaid. % 

And the plaintiff says that on the day and year aforesaid he was 
employed by the defendant company as a trolleyman on its cars 
running over its said tracks in the said District of Columbia, and 
from thence to the said City of Alexandria in the State aforesaid, 
and that at the time of the injuries to the plaintiff herein- 

10 after complained of said defendant also had in its employ¬ 
ment Wallace (troves, who was then and there motorman 

of the said defendant, controlling the speed and movements of the 
said train upon which the plaintiff was then and there employed and 
in the discharge of his duties a* trolleyman; that the said Wallace 
Droves had been for a long time in the said employment of defend¬ 
ant as said motorman, running it' trains of cars over its said line of 
railway from the said City of Alexandria to the said City of Wash¬ 
ington; that it became and was the duty of defendant not to re¬ 
tain in its service a motorman whom it knew or hv the exercise of 
reasonable and ordinary care on its part could have known to he 
negligent, unskilled, unfit, reckless and incompetent. Yet the said 
defendant not regarding its duty in the premises, to wit: on the 
29th day of November. A. D. 1907 at tho hour of 10:30 o’clock 
P. M. at the City of Alexandria aforesaid assigned Wallace Groves 
as motorman upon a certain trolley car with a trailer thereto at¬ 
tached to proceed from said Alexandria over said tracks and bridge 
to the City of Washington, and at the same time assigned said 
plaintiff to the discharge of his duties as trolleyman upon said 
train; that the said Wallace Groves at the time aforesaid and for a 
long time prior thereto had been negligent, unskillful, unfit, incom¬ 
petent and reckless as a motorman of cars, of which facts the de¬ 
fendant had notice and knowledge, and by the use of ordinary 
diligence would have discovered and learned that he was a negligent, 
unfit, reckless, unskillful and unsafe motorman, and the said plain¬ 
tiff had not notice or knowledge prior to the injury to him 

11 hereinafter mentioned and set forth that the said motor- 
man was. for any reason or on any account, an unfit, negli¬ 
gent. reckless or unsafe person to act a* motorman on said car; 
that the said train of cars left the said City of Alexandria at the 
hour of 10:30 o’clock P. M. on said day and passed along and 
over the defendant’s said track under the control of said motorman, 
Wallace Groves, and was negligently, carelessly, recklessly and con¬ 
trary to his duty run and propelled by him upon the said highway 
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bridge in the said District without stopping the same before it 
reached said draw, and was by the said Groves run upon the said 
draw at a high, excessive and unlawful rate of speed exceeding 
fifteen miles an hour, causing the said trolley wheel to be thrown 
with great force and violence off and from the said wire where the 
same was disconnected as aforesaid, causing* the trolley pole afore¬ 
said to fly upwards and break, and violently pulling the trolley 
rope, which the plaintiff in the discharge of his duty as trolleyman 
was holding in the usual and customary manner awaiting the cars 
to stop as aforesaid, thereby jerking and throwing the plaintiff with 
great force and violence from the rear platform of the motor car 
upon which he was standing in the discharge of his duties {ifore- 
said down and upon the roadway of said bridge, and his left leg 
being thrown upon one of the defendant’s steel railroad tracks, was 
run over by the wheels of the trailer car of said train about two 
inches above the ankle joint, crushing and breaking the bones of 
his said leg. and mangling the flesh, muscles and sinews thereof in 
so grievous a manner that it became and was necessary to ampu¬ 
tate his said leg below the knee joint to save the plaintiff’s life; 
12 that the plaintiff was ignorant of the carelessness, reckless¬ 
ness and incompetence of the motorman aforesaid. Whereby 
and by means of the premises, the plaintiffs said leg was amputated, 
and he was greatly bruised, hurt and injured in other parts of 
his body, and the plaintiff was obliged to, and did lay out and ex¬ 
pend $250.00 in and about the services of a physician, medicines 
and an artificial foot and leg, and also the plaintiff became mu s 
was sick, sore, lame and disordered and has continued so from thence 
hitherto, and was confined to his bed in the hospital for a long 
period of time and was thereafter unable to walk save with crutches, 
for a period of four months and still has to walk with crutches at 
frequent intervals, and the plaintiff has also thereby become perma¬ 
nently injured, lamed, and deformed, and his strength and activity 
greatiy affected and impaired, and also thereby the plaintiff has 
suffered and will continue to suffer great pain of body and anguish 
of mind and he has been and always will be prevented from attend¬ 
ing to his necessary affairs and business or pursuing his usual 
avocation in life or from performing manual labor or earming a 
support and livelihood. 

Wherefore the plaintiff brings this suit and claims of defend¬ 
ant the sum of Fifteen thousand ($15,000.00) dollars, damages, be¬ 
sides costs of suit. 

EDMUND BURKE, 

LEO P. HARLOW, 

Attorneys for Plaintiff. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
service hereof, otherwise judgment. 

EDMUND BURKE, 

LEO P. HARLOW, 

Attorneys for Plaintiff. 

» 
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13 Plea. 

Filed December lfi, 1908. 

******* 

Now coiner the defendant and for plea to the declaration herein 
and each count thereof, says: 

That it is not guiltv as alleged. 

D. S. MACKALL, 

Att'y for Defendant. 


Jotnder of Issue. 

Filed December 21, 1908. 

******* 

The plaintiff joins issue upon the defendant’s plea to the declara¬ 
tion filed in the above entitled cause. 

EDMUND BURKE, 

LEO P. HARLOW, 
Attorneys for Plaintiff. 


Memorandum. 

March 21, 1910.—Yerdrct for Defendant. 


14 Motion for New Trial. 

Filed March 24, 1910. 

******* 

Now comes the plaintiff and moves for a new trial for the fol¬ 
lowing reasons: 1. Because of errors committed by the Court in 
rejecting and excluding evidence offered by the plaintiff before the 
jury to maintain the issue on his part. 2. Upon exceptions taken 
by the plaintiff to the rulings of the Court in rejecting and exclud¬ 
ing evidence offered by the plaintiff to the jury to maintain the issue 
and noted upon the minutes of the Judge presiding. 3. Because the 
Co nil erred in sustaining and granting ihc.'iuotMm-af'ftte' defend- 
ant made at the conclusion of the plaintiff's evidence to take case 
from the consideration of Fhe jury and direct a verdict for the de¬ 
fendant. 4. Upon exception of the plaintiff to the action of the 
Court in directing and ordering the jury to return a verdict for the 
defendant at the conclusion of the plaintiff’s evidence, and noted 
upon the minutes of the Justice presiding. 5. Because the verdict 
of the jury is contrary to law, and to the evidence adduced before 
the jury. 

EDMUND BURKE, 

LEO P. HARLOW, 

A ttorneys for Plain tiff. 
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To Messrs. D. S. Mackall and John S. Barbour, Attorneys for the 
Defendant. 

Gentlemen: Please take notice that the foregoing motion for a 
new trial in the above entitled cause will be presented and sub¬ 
mitted to Circuit Court No. 2 of the Supreme Court of the District 
of Columbia on Friday the 1st day of April, 1910 at the hour of 
10 A. M. or as soon thereafter as counsel can l>e heard for the action 
of the Court thereon. 

EDMUND BURKE, 

LEO P. MARLOW, 
Attorneifs for the Plaintiff. 

15 Memoranda. 

April 22, 1910.—Motion for new Trial continued from time to 
time until April 29, 1910. 

April 29, 1910.—Motion for New Trial submitted. 


Supreme Court of the District of Columbia. 

Friday, June 24 th, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice presiding. 

******* 

Upon consideration of plaintiff’s motion for a new trial filed 
herein and heretofore submitted, it is ordered that said motion be, 
and the same is hereby granted. Whereupon it is further ordered 
that the verdict rendered herein be, and the same is hereby set aside 
and a new trial of this cause is hereby awarded. 

Memorandum. 

i 

February 27, 1912.—Verdict for plaintiff for $5,000.00. 

Ji 


Motion for New Trial. 

Filed February 29. 1912. 

******* 

Now comes the defendant in the above entitled cause by its 
attorneys and moves the Court to set aside the verdict of 
16 the jury and grant a new trial and assigns the following 
grounds: 

First. Because the verdict is contrary to the evidence. 

Second. Because the verdict is contrary to the weight of evi¬ 
dence. 

Third. Because the Court committed errors in the admission of 

evidence. _ 
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Fourth. Because the Court coimnitted errors in the exclusion of 
evidence. 

Fifth. Because the Court committed an error in refusing to grant 
the motion of the defendant, made at the conclusion of the plain¬ 
tiff’s evidence to take the case from the jury and direct a verdict for 
the defendant. 

Sixth. Because the Court committed an error in refusing to grant 
the motion of the defendant, made at the conclusion of the defend¬ 
ant’s evidence to take the case from the jury and direct a verdict 
for the defendant. 

Seventh. Because the verdict is contrarv to the law and the in- 
sanctions of the Court. 

JOHN A. BARBOUR, 

D. S. MACKALL, 

BASIL I). BOTELER. 

Attorneys for Defendant. 

To Messrs. Edmond Burke and Leo 1\ Harlow. Attornevs for 

Plaintiff. 

Gentlemen: Please take notice that the foregoing motion for a 
new trial in the above entitled cause will he presented and sub¬ 
mitted to Mr. Justice Gould, holding Circuit Court No. 2. on Fri- 
dav, March the 8th. 1012 at in o’clock A. M. or as soon 
17 thereafter as counsel can be heard. 

JOHN S. BARBOUR, 

1). S. MACKALL, 

BASIL D. BOTELER. 

Attorneys for Defendant. 

Memorandum . 

Motion for new trial continued to March 29, 1912. 

Supreme Court of the District of Columbia. 

Friday, March 29. 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. 
Gould. Justice, presiding. 

* * . * * * * * 

Upon consideration of defendant's motion for a new trial filed 
herein by its attorney it is ordered that said motion be, and the 
same is hereby overruled and judgment on verdict is ordered. 
Wherefore, it is considered that the plaintiff herein recover of de¬ 
fendant the sum of Five Thousand Dollars ($5,000.00) with in- 
" terest from this date, together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by its attorney, in 
open court, notes an appeal to the Court of Appeals, whereupon the 
penalty of the bond to operate as a suj>ersedeas. is hereby fixed in 
the sum of Six Thousand Dollars. 


18 


CO., ETC., VS. EDWARD A. DOWNEY. 

Memoranda. 


11 


April 17, 1912.—Appeal bond filed. 

May 10, 1912.—Bill of Exceptions submitted and time to file 
record extended to July 20, 1912. 

June 28, 19]2.—Time to file record further extended to October 
1, 1912, inclusive. 


Supreme Court of the District of Columbia. 

Friday, August 30 th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice, presiding. 

******* 

The court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, as of the time of the noting thereof at the trial 
now orders the same of record, nunc pro tunc. 


Bill of Exceptions. 

Filed August 30, 1912. 

******* 


Now comes here the defendant, by its attorneys and prays the 
Court to sign, seal and make part of the record, its bill of exceptions 
taken during the trial of this cause (heretofore submitted) now for 
then, which is accordingly done. 

******* 


Be it remembered that the above entitled cause coming on for trial 
on the 15th day of February, 1912, before the Hon. Ashley M. 
Gould, Associate Justice of the Supreme Court of the District of Co¬ 
lumbia, and a jury impaneled and sworn to try the issue 
19 between the parties, the plaintiff in order to maintain the 
issue upon bis part joined, produced as a witness on his behalf 
Joseph G. Harris, who testified that be resides in the City of Wash¬ 
ington; that on November 29, 1907, the date of the accident, he was 
acting as ticket agent in the employ of the defendant company; 
prior to that time be bad acted as trolleyman and as guide; that he 
knew the plaintiff; railroad crew was composed of motorman, con¬ 
ductor and trolleyman; the trolleyman’s position is between the two 
cars on either the rear platform of tlie motor car or the frol*4 plat¬ 
form of fh e trailer or rear car; his duties are to look out for passen¬ 
gersgetthigon or off and look after t he trolley, watch out for signals, 
flag crossings and one thmg“anotheiv Defendant company operated 
its train from 12th Street Find Pennsylvania Avenue in the Citv of 
Washington, via Fourteenth Street over the highway bridge, and 
thence on to Alexandria City. It was operated by underground sys¬ 
tem north of the bridge and overhead trolley from that point on. 
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On the highway bridge the train was operated by copper wire sus¬ 
pended over the track, from which the trolley pole conducted the 
electric current to the car. This wire was disconnected at each end 
of the draw. It was th e trolleymaiTs duty top nil the trolley down-in 
passing on anoofTThe draw at the point of disconnection "between the 
trolley wire. 

before reaching tlie~draw and nut start again, pntil he ”t a he 

to have a brass plate up there. I 
er it is up there. The t rolley wheel won’t pa 
over the disconnection*^ ^raw-wi^?^oar is going real slow 
20 IT UtrtlTg filST IVaTTTave toTaTTT it down. ^fipriPn n nrnnn plntr 

in t of disco nnection for the purpose of guiding the 
Ws sn lail dTscbnneoTu >n in tnetrollev wire, which 



trolley wheel over 
is Ihr ee or fou r inches long. ~To~7Fie Trolley pole is attached a rope 
which"(Writes fTmvn T>eTween the cars for tlie trolleynian to use and 
guide the trolley with. Trolley pole is connected with a spring which 
keeps it in place. 

Big steel or iron spring pretty strong heavy spring. Tt is a double 
spring about that big around (indicating). There are two trolleys 
on top of the car. One on the front end that comes out overhead 
where the motorman is. and one on the back which the trolley- 
man used. Both are about that far apart (indicating). T1)| ipiiiin 
that hnlrU Hip ffnlloy up j a nn tpp of the roof of the car armfits on § 
e and m ov es aro und a ml gr "ase' l n"p i”»vo ¥'■ a< • u-u-Ird < 

and To n\Ti rd^g A n f when the car turns a curve it Ivttt~Trrove 

easy without coming off. I have had trolley poles pulled out on this 
draw at the bridge. If you did not catch it in time it would fly off. 

Thereupon Counsel for the plaintiff, over the objection of the de¬ 
fendant, based on the ground that the “Stop Sign" could have no re¬ 
lation to the operation of the trolley pole at the draw, offered in evi¬ 
dence the following regulation of the defendant company: “Fehru- 
iry 8, 1906. General Notice. Before crossing the draw, trains m ust 
full stop at point indicated l>v a red board on which is the 
{SignedV J. Colvin. ^uperintencfeitT^ 

Tfie" 


_ uiperintend 

This riiTf. h ver“sWTTTlT>fecTT5'n, on condition 
that it should be shown to have relation to the operation of the trol- 
lev on the draw. 

21 



The stop sign was about five car lengths from either end 

of draw. Cars had to conic to a stop at the draw where the 

signal was “stop” and the trolleynian was supposed to give the 

motorman a bell and when thev came to a draw the trollevman was 

« » 

supposed to pull the trolley down. -After (lie cars come to n stop 
Wnrf> grossing tl^e dr^w the motorninnwould~start The car ahead: 
-when he came to t ne nra w Jdp JxuIlS' 11 > a n was 1° pull the trolley 
clown Th e"^9!? n ^Trpposed fosnut his curren FdfT before tlre-M41ev 
struck the overhead wire at the draw; when he got over he would 
open up again and get a start and keep on going over the other end 
.and do the same thing at each end of the draw, ^ftrr hn hnth 


stopped at the stop sign he could go aliea iL again when the troUfiX” 
F* Hum* gave mm the'sigfiar, it tfTelTraw was not open. If the trolley was 
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not pulled down crossing the draw it would either break off, pull off, 
or burn your hands up with the rope , it was so strong that 


■urn 


you 


would burn vour hands—null through your hands an 
__ y oil up; take you up in the air. 
l eTuMV WjitlfWT 'Ornye. nnolofman. all the time he worked there 
and also knew other trollevnmn on road who knew Wallace droves. 

The witness was thereupon asked the following question by Mr. 
Harlow, attorney for the plaintiff: 

Q* What was his general reputation among the men on the road 
as a motorman? 


Mr. Barrour: Tf your Honor please, we object. 

The Cocrt: Reputation as to what? 

Mr. Harlow: TTis reputation as a motorman. 

22 The Court: As to whether or not he was a skillful motor- 

man? 

Mr. Harlow : Yes, sir : and as to whether or not he was a careful 
motorman. 

The Court: I will hear you, Mr. Barbour. 

Mr. Barrour: The point of our objection is he has not laid the 
proper foundation for proving the reputation of this motorman in 
any respect. He says he knew other motormen on the road. 

The Court: He has not asked the preliminary question that is 
true. 

Mr. Barrour: There is nothing to bring out the knowledge of 
that reputation amongst motormen. 

The Court: The first question. Mr. Harlow, was, whether he 
knew. 



Mr. Barrour: If your Honor please, we object. 

(After discussion.) 

The Court: It would not make any difference so far as the ad¬ 
missibility of the evidence is concerned about this man’s personal 
acquaintance with droves. Tt would be the knowledge of those who 
were employed with him, what they thought of his recklessness and 
carelessness. 


Bv the Court: 

Q. How long were you with the company? A. I could 
23 not say exactly how long. 

Q. Well, approximately? Was it years or months^ ^. S , 
It was over a month. /^ jj, Q - * 

Q. Over one year? ^V^Pretojjnj^J o two years. ^ r mT — * r j y 
Q. Covering thi;j nenoToI ]|fip^ fVj' J * 

Q gS urn u it l r~t ho c o mpany wfi fuMhis^^ hapf>ened? ^ 

6\ns >— 
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Q. How long prior to the accident? A. About two months after¬ 
wards. 

Q. Did you know any of the employees of the company? motor- 
men, trolleymen and conductors? A. I knew them all that time. 

Q. Do you know what the reputation of Mr. Grove as a motorman 
was among those employees? A. Yes, sir; it was pretty- 

Q. First, did you know it? A. Yes, sir; I knew it. I worked 
with him. 

Q. It is not your own personal experience, but what the others 
thought of him. A. Y^, *ir; | jiavp heard several uX.Umhii wiv'Ttiey 
would n o* yfflyk ndth him. 

The CorRT: 1 think he can state what his reputation was for 
carelessness or otherwise. It is only admissible if the knowledge is 
brought home to the company. 

To the ruling of the Court in admitting said answer, the defend¬ 
ant then and there objected upon the ground that evidence 
24 of the motomian’s reputation is immaterial, incompetent and 
irrelevant, which objection being overruled the defendant 
thereupon noted an exception, which exception was duly noted by 
the Court upon its minutes. 


By Mr. Harlow : 

Q. Will you state what this man’s reputation was generally among 
the employees of the road? A. He was reckless and a lot of fel- 
^t hvs was afrau H o^ wor) v fur him. T was myself.. 

Upon cross-examination the witness said he did not know exactly 

when he was employed by the company, whether it was the last of 

190b or the first of 1907 the first of 190ft or the last of 1905. Worked 

there about two months after the accident, mav be more but could 

* 

not say. Was not called as a witness of former trial, nor was he 
employed bv company at the time of the former trial. Cannot tell 
what year he entered the employ of the company, nor what time he 
left. At the time of the accident he was ticket agent and guide. 
Trolleyman is employed to stand there with his hand on the rope 
and hold it in the event the trolley wheel should jump, not neces¬ 
sarily supposed to hold the rope all the time. He generally watched 
out for it: had trolley pull out once on draw. This is not a usual 
occurrence. yrij j|| r-p^ty good speed trolley jyill 

not jump off at the draw, \Vas suppo sed to watch out for trolley. 

Bv Mr. Bardolr: 


Q. You said that Mr. Grove, the motorman, had the reputation of 
being reckless? A. He was pretty reckless. 

25 Q. Did you ever hear of his ever having any accident on 

that road all the time you served there? A. I know one 
time that he went to Mt. Vernon, wa< going down to Mt. Vernon 
hill and he had a crowd of tourists on the car, he opened the front 
door and hollered “Look out, there’s going to be a wreck down 
here.” 

Q. You hear- that? A. Yes, sir. 
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Q. You don’t know that that was so? A. No. sir. 

Q. That was with a young fellow by the name of Zimmerman? 
A. I don’t know who it was. 

Q. That is the only thing that you heard of it? A. I do not re¬ 
member whether he bad anv accidents or not. 

Q. Do you remember whether that occurrence was before the acci¬ 
dent or after the accident? A. Before the accident, T think. Motor- 
man Groves never had any accidents while witness worked with him. 
Cannot say that he ever heard of any accident or anybody l)eing hurt 
with Grove. That he had heard lot s of fello ws sav they were afraid 
to ^yyrJf jfiwl if ThTT stop signwas* not Tor {Tie purpose 

of preventing tbe car from running through an open draw, witness 
replied “You used to stop there and lots of times people used to get 
on and ride; we used to load passengers on there.” Then the trol- 
levman gave his signal to go ahead. When the front wheels of thfe 
first car strike the draw you kii?rtf*T(1ll Jirtrttfilie place wliere 
26“' ywi might to pull the trolley down. After stopping at stop 
sign motorinan got bell from trolleymarPlu pi'eeeeil and 
wouhrsTmw uu when he got to the draw to give trolleyman oppor¬ 
tunity tp4uill down trolley. * 

Upon re-direct examination the witness testified that it was cus¬ 
tomary for trains to stop at the “Stop Sign”; that this was for the 
purpose of seeing whether the draw was open or not; that no other 
stop was made between the stop sign and the draw. 

E. Forrest Burrell, a witness called on behalf of plaintiff, testi¬ 
fied that he lived in Alexandria, Virginia. Employed at Washing¬ 
ton Navy Yard. Knew plaintiff. ^Was a passeng er on the trail 
Nonmiher 29th. w hen the accident ocM IH'Wl Was sitting in front 
seat ot traVlerTTSb'tico- that ttTTiuT preffY'fast all the wav from Alex¬ 
andria. Did not 11 i akr~rfiai\v stoj>s~ Y purn w e go t to the draw of 
the bridiLC. laicvcr paid anv particular at ten turn to lt^excein"! knew 

- ~ m **‘ •-‘■t ■ rr ■ - r ‘f"*~** J * ■- .4 - .... m #•>. - 

rate of speed. Middenty heard a crunching 
sound—sort of a jar under" {life" carT At the same time lights went 
out. -Inn|p^| up and saw a man lyingbftek op the tracks. Falls 
Church car was coming out from Washington ; we put plaintiff on 
that. That was on south bound track. This car was backed to 




where our train was standing, and he was put on there and brought 
into 12th street station. This was on the 10:30 train from Alexan¬ 
dria, due in Washington eleven o’clock. Got in shortly before 
eleven—in a minute or so. I should sav. Judge the delay due to 
the accident was three or four minutes. Don’t know whether the 

train stopped at B Street. Considered himself a fair^judgdv jy 
27 ,of ..the speed of trains, he h ;171 i isedlTO ^ or 7%L 

wei ght years. T should sav it was a b ^Mwen flV iniles an hour, 

I do notKnow whetherTKe t r a i n stopped'aT Hie draw 'or not If the 
train slowed down when it got there it was not percept ible.Jfc-4kU 
not stop at the “stop” sign. T he lights went out about the sSme time 
— _ tnat we heard the JTttYiflfllflg >- mind. There might have l>een a second 
or so. yfren we pick ed him up Mr. Dow ney was^yjpg ve ry close 
i brake in tne ul'UW, w liflU '(ITF?)Fit'S & hetwySn the draw*bWdg< 




WASHINGTON, ALEXANDRIA A MT. VERNON RY. 


and the draw proper. When I first saw Mr. Downey he was lying 
right near the brake between the draw in the bridge and the bridge 
proper on the south end of said bridge. From the time the lights 
went out the train traveled about one hundred yards before it 
stopped. He did not examine the trolley closely, but it was in pretty 
bad shape. Had to run in with the forward trolley; don't know how 
the train came to l)e brought to a stop; guess she ran about fifteen 
or twenty feet before the brakes were applied; somebody must have 
gone ahead, he guessed in front of (he car; does not know: car ra n 
gfroo t , 100 ynr ds after the brakes were applied awhile the car was 
going the power had stopped; that he was one of the first to reach 
Mr. Downey ; Downey was sitting on the track holding his foot with 
the shoe torn off on one side, and it looked as if the tendons and 
bones were exposed in his foot; that Downey was on the west of the 
rail of the north bound track, the track they were running on^tlaat— 
(he defendan t's road was through tliu.JJjUUtct oi Culumbnc mD> th e- -*> 
Stale ot \ anTTarr;/- pa.'.-ciigci> 

^^^ffpWTTTOsS^M i(n \ witness testified that he left Alexandria 
that night at 10:30, arrived in Washington a minute or so 
28 ahead of time, before 11. that be remembered it because he 
looked at Galt’s clock to see how much time he had; that car 
made very few stops, if any, outside of Arlington Junction; could 
not tell of any other stops; that cars stop at the “Stop sign”; that he 
should judge about a car’s length or a car and a half; could not say 
exactly; has no idea for the bridge is lighted up with a considerable 
numl>er of arc lights both in the center of it and on the side; that 
Falls Church car came up almost to where Downey was lying; that 
in some places cars run or exceed 25 miles an hour, he should judge; 
he guessed in some places they run slower ; that on this bridge th ey 
usually run about 10 miles an hour a nd then slow down gradually 
T m f H t h ey gtl UtJin5^ ]oj[r -i^n^that after they got over the draw 
i!iyy pini * flT>n (TFT2 nules an nourTdhat witness has seen them run 
faster and that when thev crossed the draw thev go at a very slow 
speed. 


Joseph W. Dodd, a witness produced on behalf of the plaintiff 
testified that he lives in Alexandria; that he was working at an acid 
plant; that on November the 29th, 1907, he was employed by de-, 
fendant cuTTH'd I'eyTYftfflC' tttnt he Isegan to . work fn March . 1906; kne w* 
Edward A. Downey, the plaintiff: that he ha* him for a couple of. 
days breaking him in as trolleyman on this road; could not say how 
TongW>efore this accident; the conductor of his crew gave him in¬ 
structions to break Pownev in ; witn ess sn i <T t h a f "wTIenn e first went 
on the road, trolleyman “Broke meTn 7 *:That train dispatcher would 
give new man order to “break in” - and fell hiirnTTgo with the trol¬ 
leyman; that new man would go with order to conductor, who would 
turn him over to the trolleyman. 

29 The following question was propounded to the witness: 

“\\ hat, if any, instructions did you give Mr. Downey when you 
broke him in, in regard to the <top sign on the draw at the bridge 
apd the trolley arrangement at that? 
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Mr. Barbour: If your Honor please, we desire to object to that. 

The Court: I think that is admissible, especially if he will con¬ 
nect. it up. 

Mr. Barbour: We note an exception. (This exception was duly 
noted by the Court upon its minutes.) 

A. I always instruct the trolleyman 1 break in when they get to 
the stop sign to get ready to pull the trolley down when they hit 
the draw. Of course you can tell when you hit the draw by the > 
red gate there. /, 

The Court: What is that? 

The Witness: By the red gate. 

Q. The gates are at the draw itself? A. Yes, sir. 

Q. So when you hit the gate you also hit the draw? A. Yes, 
sir. 

The Court: What do you mean by “Hitting the gate?” 

The Witness: Why, the gates are closed when the draw is open 
on account of teams. 

The Court: By hitting the gates, you mean you are at the draw? 

A. Yes, sir. 

By Mr. Harlow: 


Q. The gates are on the draw? A. Right on the draw 
30 where it opened. 

Q. So when you passed the point where the gates are at 
the same time you pass the draw, do you not? A. Yes; when you 
get even with the gates you are right even with the draw. 

Q. What did you tell him about the stop sign? A. Why, I told 
him the stop sign there is for the motorman to stop oiTT^couiit of 


raw a 


fqgpiMfiWgilHHTg; 


ie signa 


le iroueyman gives 


ie 


v^. no VUll KMM'Vmelher or not that rule is in writing? A. I 
do not, I believe it is/” 

Witness further testified that when the trolley hits that discon¬ 
nection in trolley wire at the draw, it is liable to fly off; of course./ 
the motorman running real slow, it is liable to ride over, but that 
he always pulls his trolley down, in case it might get hung in the 
bridge and pull it out; that he instructed Mr. Downey that he should 
pull his trolley down when he reached that point; that after thp 
motorman comes to a stop at the stop sign He a I ways"Told h im 
to get Tnm.ffi THTflirf pinT^he tro\l^ dowW 

31 - I as he entered t he draw, to always look ouTToFthe red gate; 

that of eourse'Uiere Ts no regular signal for the trolleyman 
when he reached that draw; that the motorman never gives you any 
signal; the trolleyman always looks out; that the stop sign is a long 
way from where they pull the trolley down. 

Q. Is there any wire or anything in this said space that you 
speak of? A. No, sir. 

3—2467a 
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Q. Just open space? A. Xo; it ain't exactly open space, 
you know, it is kind of a piece of iron run from the edge of the 
draw where it opens to the trolley wire; the reason they put it up 
there; they thought tho trolley would ride over it; if they run real 
slow, as 1 say, it will ride over it. 

Q. In going fast what would happen? A. Well, if running 8 
or 10 miles iui hour il w ill not ride over it." 

f —-“TT-* spp sto^signJHghi^ is right in the 

of 'liackj hanging froi 11 r<atfid 1 bridge «-^tandfng in 
ins plgtfTftn'Te'fween the cars. unless the TTrot o r n ia n uiypii right up 
to it; that roof is over where trolleyman stands on hack platform 
of motor car. 

Upon cross-examination, witness stated that he was in the employ 
of the company since 1900. That he did not testify at the former 
trial; that he was employed hy this company as trolleyman for two 
years, from 1900 to 1908, and was a trolleyman at the time of ac¬ 
cident; had no instructions from any of the offices of this 
82 coTn|>nn y>i>u^-trhrrf'1n stnictions he should give Mr. Downey; 

just jfdd him u • lUTtTi<Vt 1 > or r j r h t wa a uill rig ht; what ha~wiis 
instructecTfr om oth e r tip ll^yu mn ; c ompany had printed rul es as to 
n^^jdutie** ~nf trolley men; these rules was furnished witness and to 
all other trollevmen: that it was the dutv of the Trolley men to he on 

*. • t. 

constant lookout; the trolley was liable to jump at any time; it was 
his duty to have his hands on that rope ready to prevent it Hying up 
at any moment; that it was no more liable to jump off on the bridge 
than it was going through the country; that his duties on the bridge 
were just exactly what they were going through the country and if 
the trolley was liable to jump, it was safer to jump off on the bridge 
then it would l>e out in the country; that there are stay wires all 
along through the country and hv the trolley jumping off it is liable 
to break these stav wires and pull the trollev out; ill the country it is 
dark, and you can see much better on the bridg es a m an cannc rt g et, 
on that bridge without knowing it; that it is all ligTiTfd np 1 , Korean 
he get to the draw without knowing itrho~can see the long bridge on 
one side, and the green lights against the channel; he can see there 
where he is approaching the channel and look to the other side and 
see the gates before he gets to the draw; it is the dutv of the trollev- 
man to watch out for the draw; the gates referred to are gates that 
swing back to the side of the wall from 10 to 12 feet from the draw; 
if the trolleyman on the bridge was going north he could look out 
on the south side; as a matter of fact he can see for about 50 feet; 

the motorman does not give him any signal that you are 
33 al>out to get on the draw: the trolleyman can tell that by 
observation; he can tell by the lights on the opposite bridge, 
by the number of spans he crosses, and by the fact that the front 
trucks strike the draw; if he just watches out. there is no reason in 
the world why he should not know that his car is approaching the 
draw, and it does not make any difference how fast he is going; it is 
just as easy to witness to pull the trolley down when the car is going 
fast as when it is going slow; when the car is going fast it would 
make him more particular to hold on to his rope, and when the car 
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i 9 going fast it is all the more the duty of the trolleyman to pull it 
down at this particular place; witness testified that he guessed the 
stop sign is about four car lengths from the draw; that it i9 three 
hundred or four hundred feet; that when he said car lengths, he 
meant train lengths, there being two cars to the train; the trolley- 
man. as far hack as that stop, can see the draw if he looks out on the 
side; if he was standing in the middle of the first platform of the 
rear car, it would not he in his line of vision ; they have danger sig¬ 
nals there to indicate when the draw is oj>en; and the gates were 
across that; you can see that danger signal from the stop; the trol¬ 
leyman can see it as well as the motorman; it — part of his duty to 
look out there just as much as it is part of the motorman’s; if the 
trolleyman thought that the train was going too fast, he could cut 
off the power by simply pulling down that trolley; there is not any 
trouble for him to stop the car if he wanted to; all he would have to 
do would he to pull down his trolley and signal the motorman to 
stop: there is no trouble al>out that; then, when the cars start off 
the motorman cannot go until he gets his hell. 

34 Upon re-direct examination, the witness stated that the 

trollevman’s positions is between the two cars, either on the 
rear platform of the motor car or on the front platform of the 
trailer: that he generally stands in the middle of the trailer or in 
the middle of the motor car: in stopping at the “stop” point, he is 
supposed to look out around the sides to see whether his draw is open 


or n ot; that witness estimate< that the stop sign was about four car 
1 engtHsl BSC tfi ft dr: i w • the trolleyman ought to he able to see the 
"stop sign when standing where lie should stand when on that bridge; 
trolleyman cannot see stop sign at night when going over there at 
the rate of 20 miles an hour; there is r*> light on “stop sign” that 
the trolleyman that has been used to trolleying over that bridge 
generally knows when he gets to that sign, and if the motorman does 
not stop, then it is his duty to find out why the motorman did not 
stop: he could easily enough see when he gets to that stop sign hv 
looking out on the side of the gate; you can see the gate, witnesses 
supposes, for a quarter of a mile off. with red signals on them; when 
you get to the side of the car you could pull your trolley down at the 
same time going fa<t, the same as you could from the middle. 

“Q. If you were going across that bridge at 11 o'clock at night, at 
the rate of 20 miles an hour, would you have time to get yourself 
into position to pull down the trolley from the time you felt the 
crunching of the front wheels going on the draw until the trolley hit 
the draw? A. Yes. sir: you could pull the trolley down. Well, if 
you were standing on the side by the gate, if you were stand- 
35 ing in the middle and heard that jar, you could pull it down 
in time.” 

Upon recross examination, the witness, upon being asked whether 
it makes any difference whether you see the green lights, how fast 
your train is going said it did not make any difference; that you can 
see them just as well going one hundred miles as standing still; that 
if a fellow is on the watchout for things he can see them; the sight 
of the green light is ahead of the train and you can see it as soon as 
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you get in sigh- of it. Witness fuither testified that he is not in the 
employ of the railroad company at the present time, that there is no 
obstruction on the side of the car; when trolley man stands in posi¬ 
tion on rear platform of motor car. his face is about three feet from 
back door of the motor car; there is a root over platform he stands 
on; when a train approaches the stop sign on the bridge and the 
motorman does not stop the train, it is the trolleyman’s duty to pull 
him down—to stop him that { ‘I can cut off his current and he can 
drift, if he has any start on him”; that if he does not stop, it is the 
trolleyman’s duty to do that in the operation of the road; that wit¬ 
ness has had the trolley fly off when he was holding the rope; that 
witness generally in that case, holds on to it and tries to put it on 
the wire again; you are liable to pull it out by hitting a span wire# 
if you do not pull as quickly as you can: if you do not hold on; the 
trolley may fly up and pull the wire down: when it flies up, it has 
not sufficient power to pull you off the car. 

By the Colrt: 

‘ k Q. I understand there are two ways the car can be stopped, one 
by the trolley man. if the motorman does not stop; one is by 
36 the trolleyman pulling the trolley down? A. Yes; to find 
out what is the trouble with him. something might have hap¬ 
pened to him. 

Q. It is the duty of the trolleyman to stop the car one way or the 
other? A. Yes: sir: if he did not stop when pulling those bells. 

Q. In other words, under the regulation of the company, in the 
operation of the road, if the motorman goes bv this stop sign on the 
bridge, it is the trolleyman’s duty to stop the car one way or the 
other? A. Yes. sir. 

Bv Mr. Harlow: 

Q. Who told you there was any such rule or regulation? A. We 
always did go by those rules if they went by the stop boards or anv- 
thing like that. 

Q. Did you at any time while you were on the road pull vour 
trolley to make the motorman stop at that board? A. No, sir. 

Q • By the Coi rt: I will give counsel an opportunity to cross-ex¬ 
amine on that. 

Q. Can you tell me any rule or regulation of the company that 
tells the trolleyman that it is his duty to endeavor to stop that car at 
the stop sign it the motorman does not stop it? A. It is his dutv; 
yes, sir. 

Q- Where does he get that from? A. He gets it from the 
3/ conductor; the conductor is generally up there, vou know at 
the draw. 

Q. Did any conductor ever tell you, or did you ever see any rule 
pf the company that told you that is your dutv? A. No; never seen 
it, but we always do it. 

Q. You never did it? A. No, sir. 

Q. I thought you said you had? 
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Mr. Barbour: lie said lie had not. 

Q. Did you ever pull your trolley off your wire at that point to 
stop your car when the motorman forgot to stop? A. No, 1 never 
forgot to pull my trolley off. 

Q. What did you do? A. Generally pulled the hell for him to 
stop. 

Q. When would you pull the hell? A. When I found out he was 
going to run by the stop-hoard, or tell the conductor about it; the 
conductor is supposed to see about that. 

Q. Where is the conductor at that time? A. Generally, at the 
north end of the bridge, if we are running south, he is taking up 
the tickets. 

Q. If the motorman did not stop when he got to the stop sign, 
would you have sufficient time to leave your trolley and call his 
attention to it? A. You ain’t supposed to leave vour trolley; the 
conductor is always looking his own self. 

Q. How could he he watching if he is taking up tickets? A. I 
am talking about running south. 

.18 Q. ITow about running north? A. He is generally in 

the hack end of the trailer making out his report. 

Q. You in all your experience, have you ever pulled this trolley 
• down to stop the car at that point? A. No, sir. 

Q. TTow was it stopped at that point? A. T pp,wir di4 *+■ 

motomHin to run by that stop board. 

Q. Never had a motorman to run by there? A. No. sir. 

Q. Tf you never had a motorman to run by there, how did you 
find out that it was the trolleyman’s duty to stop him? A. The 
other trolleymen always instructed me if they ever run by a signal 
like that, to pull them down. 

Q. By ringing the hell, you mean? A. Yes, sir. 

Q. Tf he ran by that stop sign at the bridge, would you pull that 
trolley down. Would that stop the car before you got to the bridge? 

A. A certain distance—no; T did not say. It just depends on what 
kind of speed he had on him. 

Q. Suppose he was running twenty miles an hour? A. No; I 
would not stop him. 

Q. TTow far over do you think it would run? A. T could not 
say: T suppose three or four squares, probably. 

Georoe S. Whedbee, a witness produced on behalf of the 
19 plaintiff testified, that he reside* at Alexandria. Va., that on 
the 29th of November. 1907. he was switchman at 14th and 
B Streets, emploved bv the defendant company. T only knew by 
name the motorman on that train the night of the accident. 

q Wlmt. if anything, do you know with respect to his negligence 

in running past switches? 

Mr Mackall: We object to that, if your Honor please, on the 
(•round that it is immaterial and irrelevant, and not binding on the 

com Dan v if not brought to its knowledge. . . 

Mr Burke- Tn the view that the counsel has made that objection, 
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it would probably be proper, but * am leading up to the company, 
concerning him, to be followed by proof of company’s knowledge. 

1 he Court: I bis witness wa- a switchman and you want to prove 
by him that he knew it? 

Mr. Burke: No; that he communicated it. 

The Court: I will admit it 

Mr. Mackall: Me reserve an exception. This exception was 
noted by the Court upon its minutes. 

And thereupon over the objection, witness testified as follows: 

A. erv frequently be approached the switches over the speed the 
company required, and it was my duty to report it to the foreman, 
.which I did several times. 1 rrpm -mil tlu-> in he 

V n over thp pt litH nnrl p St reetTPTl'pir. 

Green. foreman of underground - sysTeiTi? nvVf AvTtchmen and over 


Q. Was that before Mr. Downey was hurt? A. Well, be- 
40 fore that be was a new motonnan and they gave us green 
lights and they hired the new motormen and told us to bold 
the green lights up going around the curve there, and 1 gave him a 
signal and be never paid any attention to it: be ought to have ap¬ 
proached us about 4 miles an hour going around the curve and lots 
of times be never notices it." Witness further testified that be saw 
Downey on droves’ car. with foot wrapped up in an overcoat. 
Groves stopped at 14th and B Sts.. X. W.. got off car and asked for 
telephone: told him there was no telephone there, then he got on 
car, pulled around 14 and B and stopped to get out on roof of 
motor car to work on trolley pole. 

Upon cross-examination, witness stated that Mr. Green bad no au¬ 
thority to employ or discharge men. as far as be knew; be. Green, 
was foreman of the underground system in the District and fore¬ 
man over switchmen and pitmen: be never made any report to any 
other officer or representative of the road. D eported G roves to fore¬ 
man 2 or o times for running past bis signat'across 14- and B streets 
switch at 12 or 15 miles an TiourAvTTen regulation prescribed 4 or fi 
miles an hour. The switch was at the bottom of steep hill where 
there is a curve, and was several times out of order, so there had to be 
a green light there or caution signal. ThgL-Witness w as ^ employed 
by Green and had to make his repoi^Uo-durn^ 

Witness was discharged by the defendant company. 


William C. Litchforp. a witness produced on behalf of the 
plaintiff, testified that be resides in Alexandria. Va.; that he 
41 was in the employ of the defendant company November 29. 
1907. as trolley man and conductor: that be began work in 

1905, and was discharged in 1910. 

Q. Let me ask vou first, if during the entire time that vou worked 
for this railroad, yon ever knew of any regulation which required 
the trolleymen to pull down their trolley and stop the cars at the 
draw bridge in case the motorman neglected to do so? A. No. sir. 

Mr. Barbour: T object, if your Honor please. That is a leading 
question. He ought to asl; what the regulations were. 
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That if ear is running over six miles an hour, trolley will not ride 
across the disconnection at draw. That there was a written noticy 
posted at the company’s office at 12th and Pennsylvania Avenue/y 
the conductor’s room in the order hook, as follows: l 

-..y iUfidmc £QUJL$peed to six miles an hour across draw.” That said 
rule was ii ptj^rintgji in the company’s hook Of rules. It was pasted 
ITj^Toider book by Mr. Colvin, superintendent. 

Mr. Harlow : We would like to call on our friends on the other 
side for the production of this order. 

Mr. Mackall: This testimony we object to unless we are able to 
produce the writing. 

The Court: Of course, if it was a written order the writing would 
be the best evidence, and if you want the writing you should give 
then* notice. 

Mr. Mackall: Therefore, we object until they give that notice. 

Mr. Harlow : We called for that. 

12 The Court: You have not called in the proper way. You 

ought to give notice to produce. 

Mr. Burke: We did. 

Mr. Barrour: When? 

Mr. Burke: At the last trial. 

Mr. Barbour: If you did give notice the- 

The Court: It certainly does not help this case. 

Mr. Burke: Well, we will give you notice to produce. Will you 
accept the notice now? 

Mr. Barbour: We will accept notice to produce. This is the 
first we have heard of any such order as this. 

Mr. Harlow: We asked for it at the last trial. 

The Court: When did vou see that order first? 

T1 le Witness: When I was promoted conductor in 1907^ 
order was posted in the book audiiie-eonduidors were supposed to 
read that bo ok ev ery day and sign their names; if they do not sign 
their names they serve time. 

Mr. Hart :ow: You mean by that, you are laid off? 

The Witness: Laid off for so many days. , 

The Court • ThiLl wa* Iho wav t.hft nananamr gave notice, to mn- 

duetors? < 

" vr X~Yes. 

Q. The motorman was not required to look at it? A. Yes, sir: 
the motorman was required to look at it and sometimes the con¬ 
ductors would read it and sign the motorman’s name and go down 4 
and tell him what the order called for. 

Mr. Barbour: So if there was such an order, your signature is at¬ 
tached to it? 

The Witness: Yes, sir. 

42 Mr. Barbour: We submit that if the best evidence. 

The Court: That is the best evidence unless you show the 
destruction of the writing. 

Mr. Harlow: They have agreed to produce and if they haven’t 
got it, I understand this 

The Court: It will be accepted. 
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Witness further testified that trolleyman standing in middle of 
rear platform on motor car or middle of front platform of trailer, 
could not see stop sign, because the car is all in front of him and 
(platform overhead running '20 miles an hour at night, you could not 
► tell where you were on bridge as the spans on the bridge “would 
come together fast like they were made together.” 

That running 20 miles an hour the trolleyman would have no 
notice that he was about to reach the draw or that the draw was about 
to Ik? reached until the front truck hit the draw where the rails dis¬ 
connect; that when the car stops at the stop sign, motorman is sup¬ 
posed to start again when he gets ttie proper signal from the con¬ 
ductor or trolleyman from the rear of this train: that the gates 
which have been spoken of were right at the end of the bridge next 
to the draw; that the end of the gate or the hinge is about two feet 
from the draw; that when you reached these gates if a train was run¬ 
ning 20 miles an hour you would not have an opportunity to pull 

down vour trollev before it got on the draw; that if a train was 
• # « 

running 20 miles an hour you would not have an opportunity to pull 
down the trolley from the time the front wheels of the motor 

44 went upon the draw to the time that the trolley reached this 
open space; that when trolleyman is in position and attend¬ 
ing to his duty, he is supposed to stand on either the rear platform of 
the front car or the front platform of the rear car with his hands 
ahold of the rope: that he is not( s upposed t o look out on eith er side 
of the cgr_except t<t'«ee whether ;i passenger Ts~getling on or off, for 
the safety oTlhe fms\<engers; that he Tia< nothing to do with the 
speed of the car or the starting or stopping of it. only by giving 
signals to stop to let off passengers at stations; stated that he knew 
d roves. 

Q. Did von know other men on the road who knew him? A. 
Yes, sir. 

Q. Have vou heard his reputation as a motorman discussed on the 
road? A. No, sir 

Air. Barbour: We object, if your Honor please. 

The Court: He says lie never heard his reputation discussed by 
the motormen on the road. 

Q. State whether or not you have heard the reputation of Mr. 

(iroves, as a motorman. as regard- to his running cars discussed by 
other men on the road? A. A es, sir. 

Q. Now state what the reputation was. 

Mr. Barbour : If your Honor please, we object to this evidence, 
on the grounds as before. 

The Court: T will admit it. 

Mr. Barbour: We not an exception. 

This exception was noted by the Court upon its minutes. 

Witness answered that droves was noted to be a fast run- 

45 ncr: that if the tinhCWs running"oveOKat bridge at 20 
miles an hour at night, the trolleyman would have no notice 

that the draw was about to be reached except when the car came to 
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the stop sign; that there would he no other way of his telling when 
the draw was al>out to l>e reached. 

On cross-examination by Mr. Barbour, witness testified that the 
trolleyman would know when lie was on the bridge by hitting the 
other end; that it would not take long to reach the draw after hit¬ 
ting the end of the bridge going at *20 miles an hour; that he did not 
testify at the former trial of this case; that it was the duty of the 
trolleyman to stand with his hand on the rope continually, and that 
he must not take his hand off the rope while the car is in motion be¬ 
cause the trolley is liable to jump and if he hits a span it will tear 
the span and knock the trolley out; this is the purpose of his being 
there: that it is his duty to do this going through the country, over 
the bridge, or anywhere else. 

Bv Mr. Barbour: 

•/ 

Q. If the trolleyman is attending to his job there is no excuse for 
letting his trolley get away from him at any time? A. Yes, the 
spring is liable to be too strong and jerk it out of his hand. / 

Q. Well, 1 know, if it is not too strong? A. No, sir. 

Q. He ought to have sufficient grip to keep it from getting up as 
high as the span wire? A. No, sir; you are supposed to have a grip 
but to let it run through your hand high or low. 

46 Q. And he must not have so much slack that it will get 

away from him? A. No, sir. 

Upon redirect examination by Mr. Harlow, witness testified that 
if the trolley flies off the rail you can hold it and put it back; that 
that is what you are there for, some springs are stronger than others, 
they reduce them down on tension rods. That there are no lights 
on gates at the draw. 


John T. Curtain, a witness called on behalf of plaintiff testified 
that he was employed by the defendant railway company as trolley¬ 
man in 1907; that there was a stop sign on the highway bridge 
about three or four car lengths, witness guessed, before you get on 
thg draw; that in reply to the question “What was the object of the 
stop sign that was there?' 7 witness replied “Th q man who hr ok-p 
in always there to signify to piillflown tn^troflpy 

rffcTi for re draw ,nrl mil) d miTTi ”; that the gate at 

tfie<Tr a w~was^aT><> 11 1 seven or eight feet from the draw; that when 
we reached that gate we always pulled the trolley down, just reached 
right up and pulled it down; that witness was always in a position to 
pull the trolley down when he hit that gate; that when car stopped at 
the stop sign he gave them the bell signal to go ahead and got himself 
in position on the trwler to pull the trolley down, as soon as he 
struck the gate, witness ]allied trolley down; that witness knew Mr. 
Groves; that he was working on the road at the same time as wit¬ 
ness; that witness knew other men on the road that knew Groves. 

Q. State whether or not you ever heard his (Groves 7 ') 
47 reputation for s}>eed discussed among the men? A. I have 
. heard it discussed, yes, sir. 

Q. State what his reputation was. ^ 
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Mr. Barbour: We object to that on the ground that it is imma¬ 
terial incompetent and irrelevant. 

The Court overruled the objection, to which Mr. Barbour, coun¬ 
sel for defendant excepted, which exception was duly noted by the 
Court upon its minutes. 

In reply to the question, witness answered “He was pretty reck¬ 
less—he was a pretty reckless man, as far as I could hear, they all 
talked; he was supposed to be one of the fastest men on the road 
for running.” 

Witness further testified that the trolley would not ride the inter¬ 
vening space in the draw if the car was goin g s faster'tiltin' six tfliles 
an hour; that Tie knew of no rate of speed over the draw or the 
regulation of the company in regard to it; that he never had a 
trolley to get away from him. 

On cross examination, by Mr. Barbour, witness stated that he did 
not testifv at the former trial in this case; that trollevman must 
always hold onto the trolley rope and the faster you are going the 
more important it is; that is his duty; but a man cannot always 
hold onto his trolley^he has to ring the station bell with one hand 
and ring the signal l>eTrWTtti the other; that you could always tell 
when the trucks hit the draw; that you can always tell when you 
see the gates; that if a man looks he can see when he gets on the 
bridge; that witness did not know exactly how far it is from the 
end of the bridge to the draw; but he knew where it was and if a man 
(motorman) did not stop there he (trollevman) could not pull his 
trolley down to the minute if motorman did not give him 
48 some whistle signal or l>ell or -'miction; 1 ;• that n ti'irllcyirfmi 
(not on the bridge without knowing that lie was mu 
there; that he jifsfhn? to keep his eyes open and that was all he had 
to do; that he never had a trolley rope pull him off the car when it 
Hew up: that he weighs 145 pounds. 

On redirect examination witness testified that he had tried to run 
trolley across this connection at the dmw. but could not do it: 
*T held the trolley down and would not let it get away from me for 
if it hit the top of the bridge it would pull me off my feet/’ 

.Harvey K. Siianer, a witness on behalf of plaintiff testified that 
on the *29th day of Novemlier, 1907. he held the position of conduc¬ 
tor on the defendant road: that lie was the conductor on the train 
Tm wmcn Mr. Downey was injured; that this train did not stop or 
/blow up at the south end of the draw; that lie, should judge that* 
he was run nimr about tw ppty nr thirty mi les ail hour across t he 
draw; that liiotoruuuji. ,\\;eu.t uu.ilu: bridge at not less than twenty 
five miles an hou r ju s t as he told w itnes> { ‘T had her wide open,; 
that he did not change his speed lip ITT the lime he hit the draw; 
that he never cut his power off at all; that just as witness got to 
the draw, he heard a sound under the car, looked out of the rear 
window and saw Mr. Downey lying on the tracks; that he gave a 
signal for the motorman to stop and jump off and started to where 
Mr. Downey was lying; that Mr. Downey was lying right on the 
south end of the draw about four or five feet from the point at 


CO., ETC., VS. EDWARD A. DOWNEY. 


which the draw connects with tlie bridge; that after he gave the 
flgiral" 1 IM MlOf) Ihe car ran ^between two or three hundred 

49 yards anyhow; that he jumped off the car after he gave a sig¬ 
nal to stop and the car did not stop; that when he jumped_ 

off, the aifast it threw hi 1 i^'lW!!IPW"illff 1 ’ 1 " 1 ' 

way against an iron girder ten or fifteen" feet from the track ; that 
"7715 Tl^ht^wtmt^rmt^rr^e time lie heard the rmmd above referred to; 
that after the lights went out the car went clean across the draw, 
witness guessed, about one hundred yards the other side of the draw, 
across the north end of the draw, before it stopped; that there was 
no power on car during that time; that witness went to the motor 
cab and asked Groves to back his train to where Downey was lying, 
telling him that he had run over Downey ; that Groves said he 
could not back because his trolley was broken; that witness then 
stopped a Falls Church car, got on it and brought it to where Downey 
was lying, put him on this car and backed down to Groves’ train 
which was not yet ready to go; that he put up front trolley pole on 
said train and held it on the wire until he got to the pit where he 
changed to underground system; that the train on which Groves was 
motorman during the time it was crossing the draw, and up to the 
time it stopped had no power because the pole had left the wire; that 
witness was delayed on the bridge not over ten minutes; that he 
got into 12th and Pennsylvania Avenue on about schedule time; that 
Downey’s foot was cut right across just above the ankle, clean across 
the whole length of the foot, the leaders of the bones were all show¬ 
ing; that Downey’s shoe had l>een torn off his foot when he found 
him; that before witness got to 12th and Pennsylvania Avenue; 
lie stopped at 14th and B streets and went off and phoned for an 
ambulance to meet them at the station; that witness took the 

50 trolley jHile off the car after the accident; that the pole was 
about ten or twelve feet long and about two inches thick; 

that it was of iron or steel: that it was bent and there was a crack 
on the underneath side; that it was bent in the shape of an elbow; 

l^otorman regula ted the speed th e 

motorman opetaTte* “TtTF hftikest'haf. 4here > * A ^B l , TWR^ ~fdf. jne 
“ IroTleyhian 'to 'op erate, but «)rrtX r< AvT iLfiii, ,ha,"f"" 1 fr prn [ L tb e 
nidlormlTflT^ laid nothing to do with the controTniig 

—hrid"TTp^rnTfon of the car with respect to when it shall stop or when 
in motion; that motorman is responsible for schedule time and 
speed; that it is the duty of the trolleyman in respect to putting on 
and off the trolley, to watch out that it does not fly off the wire; 
that it is his duty to keep it on if he can; that it is the trolley- 
man’s duty to release the wheel from the wire so that the train might 
proceed without trouble at only three points between Alexandria 
and Washington, that is, on King Street, witness thinks it is, just 
before you get to Columbus; at the bridge and at the plow pit; 
that if trolleyman undert ook to interfere with the speed 0^4^01. 
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taken about three trips probably four with Groves before this acci¬ 
dent, on that day. 

Mr. Burke, counsel for plaintiff' asked a question to this effect. 

“If a car stopped at the slop sign, how much speed could it get up 
between said stop sign and the draw?” 

51 Mr. Mackall: I object to that unless they fix a distance 
so that these gentlemen might have some justification for 

their statements. 

Mr. Burke: He fixes the distance from the stop sign to the draw. 

Mr. Mackall: He has not fixed the distance sufficiently’ to state 
whether it could get up speed. 

The Court: 1 do not think it will be necessary for him to know 
the distance, in feet, if he is competent to tell at all. 

Mr. Mackall: I also submit the question is immaterial and ir¬ 
relevant, because no speed regulation has thus far been shown, and 
localise the testimony so far shows that the question of speed has no 
effect on the operation of the trolleys by trolley men. 

The Court: I think the testimony is fairly construed as show- 
ing that it was liable to fly off anywhere, and he, the trolleyman, 
was there for that purpose, to keep it from flying off on the bridge 
or anvwhere else. 1 am inclined to think this evidence mav be 

%j *■ 

admissible on a theory that 1 do not care to state in the presence of 
the jury, and as there was a rule here to stop at the stop sign, I 
think the question as to what rate of speed could be acquired by 
the time the south end of the draw was reached may be competent 
in one phase of the case if this man knows. 

Mr. M ackall: Your Honor will permit us to note an exception. 

This exception was noted by the Court upon its mintues. 

The Court: Yes. In the first place you want to find out whether 
he has any experience to qualify him to answer the ques- 

52 tion. 

Witness stated that he had l>een a motorman on another 
line f>efore the accident: that he had worked on cars ever since the 
first one came to Washington; that he had had 10 or 12 years’ 
experience with motor cars; that (upon l>eing questioned by Mr. 
Mackall) he had worked for the Capital Traction Company in 
Washington; that they had no air brakes on their cars; that they 
were not high speed cars; that sometimes they ran through the city 
at a low rate of speed; that he judged the distance between the 
stop sign and the south end of the draw was probably 75 feet, maybe 
a little more, and maybe a little less; that he had worked on su-rban 
lines in Pittsburg; that these cars were high-speed cars with trolley; 
that the cars operated by him in Pittsburg had motors similar to the 
Mt. Vernon cars. 

The Court: T am inclined to think that he is competent to tes¬ 
tify. 

Upon question by Mr. Barbour as to the character of the motor 
on the Pittsburg cars, witness stated that he really did not know 
the name of them and that he did not know the horsepower. 
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Whereupon, over the objection of counsel for the defendant com¬ 
pany witness answered said question as follows: witness stated from 
his experience as a motorman, what he knew about motors, by 
forcing a motor, a motorman probably could attain a speed of from 
six to eight miles an hour after stopping at the stop sign up to the 
time he reached the south end of the draw. 

Upon cross examination, witness identified a report of the acci¬ 
dent made by him shortly after the accident; said that report 
f>8 showed that the train at that point on the bridge was going 
at the rate of ten miles an hour; that this report was not true 
when he made it a nd was made for the purpose of protecting wit¬ 
ness from being discTiargeVTfor'ndt reporting Groves the motorman. 
for passing that place without stopping; that he found Mr. Downey’s 
body dh'The rtfn’wpretty close to the south end; that after examining 
said report in which he said that the accident happened “At the 
north end of the draw” witness testified that what he meant at the 
time lie wrote the report was that it happened north of the south 
end of he draw; that in the report he stated that the place of the 
accident was the highway bridge north of the draw; that the pur-^ 
. pose of the stop sign for the safety of the train in geTieraTby this, 
witppcs h e meant the passengers, the company propy 

erty employee- ancUalT; lb a T "fie “atwayf Considered the *t«p Sign 
a warning to the TfdlTeymeh : that whenever you are running with 
overhead power it is the duty of the trolleyman to stand there all 
the time with the rope in his hand; it is liable to fly off at any time; 
that from a stop, the distance it would take a motorman to get up 
a speed of fifteen or twenty miles an hour would depend on whether 
he forces his motor; it would hardly take three or four or five hun¬ 
dred yards; the breakers are on there so that they will fly out if a 
man forces his motor which they (the breakers) some times but 
not always do. 

Edward A. Downey, the plaintiff, being first duly sworn, testified 
that lie resides at Alexandria Virginia, was in the employ of the 
Washington Alexandria and Mt. Vernon Railway Company on 
November 29, 1907. at the time of the accident ; that he had 
o4 l>een in said employ 14 days in October and 18 days in 
November, a* trolleyman; that his average wages were one 
dollar per day; that he is married and has six children; that on the 
train leaving at 10:80 that night Mr. Shaner was conductor and 
Mr. Groves motorman; that witness judged that train was moving 
at from 2*"> to 80 miles an hour when it reached the highway bridge; 
that when it reached the bridge, the train should come to a full 
• stflfOYfTThc' motorman ^votiM touch his foot on the gong hell, give 
two bells to see that everything was all right ahead; that then you 
give him a signal, one hell, to proceed, that is the cord hell if 
everything was all right; that he never had seen any rule with 
respect to speed crossing the draw hut had been instructed by the 
trolleyman who broke him in, that cars^muST proceed very slowly 
when entering upon_tJi£_dra»:; that when you get to the draw 
w hme th e <ha tr~parts. then you pull the troliey down; then when 
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you pass tlie point of disconnection, you would put it up; that lie 
had always done that; that when lie reached the south end of the 
bridge, witness judged the train was going *20 or 2&-miles an hour; 
that the spans were going past him very fast y it was drizzling 
/snowlike, and the snow would come down and strike w»ii in Hi e la c*- 
yjfkc mist or rain: that after tf^'gbTTm Ihc bridge he got himself in 
x frpsition to _w ai t uiitil he made thesfop; and that ihe train went 
pastthis draw "and' the 'ifoTlev TTT'Tv off a inf threw him down between 
the cars: that he had hold of the rope; had the rope in his hand* 
that the train did not make any stop at all. did not slow down any ; 
that lie was waiting for it to stop; that the train was going so fast 
and the spans passed hiip so quick he did not idea that 

—I Tilly TrAlfT?] Jim n liiir^ tin draw: that he was standing on 
55 die rear end of the motor car facing the motor car on the 
platform, which is about four feet wide; that the only way 
lie could tell the location of the car and himself with respect to the 
draw was by the car stopping; that standing in the position that 
he was. he could only see along the sides of the bridge at an angle 
from the car (Indicating) ; that in crossing the bridge, he looked 
from one side to the other, hut could not tell where he was; that he 
held the trolley rope in his right hand: that when they arrived a* 
this bridge span, the trolley went up and he went down between 
the cars: that the fir-t notice that he had that he had reached the 
place where the trolley was to be {Milled down, was when he was 
down underneath the cars, that the trolley pole was on top of the 
car and extended over the platform, and the rope connected with it 
comes down: that the base of the trolley pole is about two inches, 
the end about one and one half inches. 

Q When you arrived at this bridge span, what happened to you? 
A. The trolley went up and T went down between the cars. 

Q. I believe you stated that you were running 20 to 25 miles 
an hour? A. About that. sir. 

That the trolley pole went up: that witness was standing on the 
platform and it threw him right down backwards between the cars; 
that it was done very quickly; that witness supposed the tension in 
the pole going up. threw him off : that he had hold of the rope at 
the time: that he never had a trolley fly off there before: 
50 that the car ran over his left foot taking his shoe entirely 
off. and skinning his foot down to the toe. like you would 
skin a catfish: that the leaders were all exposed and the heel was 
numb; that when he found himself after the accident, he was on the 
draw: could not exactly state the position. 

By Counsel for Plaintiff: 

Q. Can you approximate how far the train went before it stopped 
after you had fallen off and been injured? A. T judge about nearly 
two squares, about six or seven or wren hundred yards. 

Q. You mean seven hundred feet, don’t you? A. I couldn’t not 
tell exactly localise T was in so much misery. T just could see 
the lights in a distance. 
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Mr. Mackall: I want his answer to his question, whether he 
means yards or feet? 

Mr. Harlow : Tie said two squares. 

Mr. Mackall: 1 understand that you asked him whether he 
meant six hundred yards or feet. 

The Witness: I judge about a square and a half; T could not 
tell you exactly. 

Mr. Burke: Then you do not mean six hundred yards? 

«' «/ 

A. No, 1 could not say six hundred yards; no. 

Q. About six hundred feet? 

Mr. M ackall: We do not want you to testify, Mr. Burke. 

Witness further testified that a man came and put him on the 
Falls Church car and that car backed down to the train and I got 
up to the platform and walked in, just hopped like that (indicat¬ 
ing), and sat down in the rear seat of the trailer on the 

57 right hand side; that they proceeded up to the car station, 
made one or two stops, and they put him in an ambulance, 

and took him to the hospital, where his foot was amputated; that it 
is still sore and he suffers a great deal with it, and will have to have 
it amputated again; that he cannot use an artificial leg in the con¬ 
dition his leg is now in; that he has been for one month running 
a labelling machine for the Kohert Portlier Brewing Company; 
that he could not work in winter; that the snow was so deep he 
could not walk. 

Witness was then asked the following question: 

“What instructions were given you as to the crossing of that 
draw bv those who broke vou in?" 

t. 

Mr. Barbour: ‘‘If your Honor please we object to that on the 
ground that this is no more than a school; more that than anything 
else. The men do not act under any instructions while breaking in. 
The men come up there and they first teach them the road and then 
they are brought up for examination before the officers of the road 
and they are examined as to the rules of the road by the officers.” 

Before ruling on the objection the Court questioned the witness. 
In response to the questions by the Court witness testified that they 
had men to break the trolleymen in; than'ie received instrucfions 
she et oT'p aperTfafth company agent at 12th street station, either Mr. 
Wliedbee or^fT Hayden to whom he had been sent by Mr. Colvin 
the Manager and they told him what to do. 

Objection of the defendant was overruled by the Court, and 

58 defendant's counsel then and there noted an exception, which 
exception was duly noted by the Court upon its minutes. 

w as t told thaX the train comes to a full stop at the south end 
or thenorth emt of the draw, going north or going south, at the 
st i^ r s ig n^The purpose of stopping there was to prepare you to pull 
down youFti'oTTey when you come to this parted rail. I have always 
putled'Tt 'down when I crossed that. I never had it to pass over. I 
always goFnWself in position to do niv duty.” 

Witness said that he could not recall that he was told anything 
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as to tlie speed cars should run across tlie bridge; that when the car 
stopped at stop sign he would give the niotorman one bell to pro¬ 
ceed; that his duties when the car stopped at the stop sign were to 
get himself in position to make this point where the wires break 
and pull the trolley down when he reached there; that the wind 
was blowing very hard at the time of the accident; that his health 
was excellent before the accident but since the loss of his leg he 
does not feel like himself. 

Upon cross examination, plaintiff testified that at certain points 
it was his duty to hold on to that trolley rope; that it was his duty 
to hold on to it as much as he could; that his instructions were to 
bold on to the trolley rope but lie could not do it all the time be¬ 
cause, in addition to bidding the trolley rope, he was instructed that 
in approaching eji oh st< 1 1i<m 4 trnlleyman sh<>\tT(T " go info each car 
an j c all out t hat station and after the car stopped at the station to 
do likewise; that at these times he could not hold on to the 
off Trolley rope; that it was also a part. <>f his duty to open and 

1 j clffse the gates and then he could not hold the rope; that he 

had to open the gates when the cars were in motion approaching a 
station; that he had nothing t<> do on that bridge that night except 
to hold the rope: that he knew they were were on the bridge; that 
he knew they were going from *20 to 2"> miles an hour, going as 
fast as thev could run there: that he could not tell exactlv bow long 
it would take to get to the draw; that he could not see why it was 
necessary to pull the trolley down; that by pulling the trolley down 
he could cut off the nower. but be wa > up 1 ''‘anw| r ,lywt, ibjjt, Iul . 
could do it; that it would cut on the light; that be could not tell 
exactly whether that “stop sign” is three hundred feet from the 
draw; that after starting from a stop sign, after you have given him 
the bell to go ahead, he cannot now recollect if he. the niotorman. 
gives you any further signal that you are approaching the draw: 
that he was not supposed to; that you had to keep a watchout and 
judge as to when was the proper time to pull the trolley down. 

O Hmv did you tell that? A Uvu. bi g ght columns. 
panne nor tin ns of' tpe bridge. the columns w ere’TTt7?mr>>-^ij > S 

Witness further testified that the usual rate of s]>eed he judged 
of these trains between Alexandria and Washington is about 2~> to 
30 miles an hour; that he never took any particular notice whether 
he was going any faster than usual that night making that trip; 
that he might have been going faster and might have been coming 
slower. 

60 Q. How about when he struck the bridge? Was there 

anything unusual about that? A. Well, he was going pretty 

rapid. 

Q. Was he going more rapidly than usual. Did that attract your 
attention? A. No, not necessarily. 

Q. There was nothing then about his speed on the bridge to 
attract your attention? A. Well, I do not know how to answer that 
question. 

Q. Do you know whether your attention was attracted that night 
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by ai>y unusual speed on the bridge? A. Well, it was snowing, you 
know. 

Q. You do not know whether your attention was attracted or not; 
is that right? A. No; 1 do not think there was anything. It has 
t>een so long I cannot remember. 

Witness further testified that he thought the object of trolleymaf^ 
giving the bell when the cars stopped is to protect passengers, an<fi 
object of motorman’s bell is to protect trolleyman. r 

Q. When you get on this bridge after the train is stopped, as it 
was the custom at the stop sign, and you go on the draw, you pull 
your trolley down when you pass on to the draw? A. Yes, sir. 

Q. Then when you go oft* you do exactly the same thing? A. 
Yes, sir; the train is going very slow, 
hi Q. And vou have to watch out for yourself to know when 

to do that. You do not get any sign or signal from any¬ 
body? A. Yes, sir. 

Q. It is exactly the same thing coming off as it is going on? A. 
No, the motorman gives you a bell. 


Witness was then asked the following questions: 

‘Q. Well, didn’t you pull that very trolley down repeatedly? 
A. Well, once or twice I guess. 

Q. Didn’t you pull it down twice every time you crossed the 
draw? A. Yes, sir. 

Q. You pulled it down with one hand? A. Yes, sir. 

Q. No trouble about it? A. Wasn’t very hard to pull like this. 

Q. No trouble to pull it down? A. Yes, it is a right smart 

trouble. I guess you have to use your main strength. I was pretty 

strong at that time. 

62 Witness further testified that he had to wrap that trolley 

around his hand to pull the trolley down several times that 
night at the time of the accident, he was paying attention to the 
trolley; that the trolley pole got away from him before he knew it 
and the ro]>e pulled him off the car; that he was standing on the 

platform waiting for the car to stop; that at this point where the 

danger is, it is his duty to hold to the rope and get himself in posi¬ 
tion; when he found himself after the accident he knew he was on 
the draw because there is a watch box about the center of the draw 
which witness believes the watchman stands in and when he no¬ 
ticed where he was, he was opposite this box; did not see anyone in 
the box, and did not call to anyone in there. 

Bv Mr. Barjjour: 

Q. At this very place it was your duty to hold the rope so that 
if the trolley did get off you would be in a position to restore it to 
the wire if it comes off? A. Yes, sir. 

By consent the following rules from defendant company’s official 
book of rules for the governing of its transportation department in 

5—2467a 


()JIj 


For w hat? .\. rnal you are pa>sing mat point. 

'What point? ~7\. Where The draw is open f w Here fl ie wi 


you a bell for what? A. With the fopt f _ - 


wire is. 
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effect at the time of the injury wen* admitted in evidence: that de¬ 
fendant furnished plaintiff with said book of rules. 

“Rule* (>9. The motor 1x41 must he rung before starting a train, 
and when running through tunnels and along the streets of towns 
or cities.” 

"Rule 118. Conductors and motormen will he held equally re¬ 
sponsibly for the violation of any of the rules governing the safety 
f their trains, (in Italic) and they must take every precaution 
for the protection of their train, even if not provided for 
03 by the rule*.” 

"Rule 119. In alt cases of doubt or uncertainty take the 
safe course and run no risk.' 

"Rule 317. Trolley men report to and receive their instructions 
from the road foreman of motors. They must obev the orders of 

» t 

the Train Master, and when at the car houses they are under the 
direction of the car house foreman. W hen with the motor, the 
trollevman .must obey Rie orders .of ihohmTrnrman ropednm the 

nee of his duties. 

The trolleyman must report for duty at the appointed time; 
assist in shifting and making up the train when required ; assist the 
motorman in keeping a lookout on the track for signals and obstruc¬ 
tions; take charge of the motor during the absence of the motorman; 
assist in cleaning the motor after each trip and making repairs when 
required. He must not run a motor in the absence of the motor- 
man, unless in some emergency he is directed to do so by the con¬ 
ductor or some one in authority, lie must he familiar with tlie rules 
that apply to the protection of trains and the use of signals, which 
he must be prepared to use promptly; and must examine the bulle¬ 
tin board before starting on, and at the end of each trip." 

It should ap]>ear here that in response to the call by plaintiff's 
attorneys for an alleged regulation as to sjx?ed on the bridge, the 
attorneys for the defendant company produced and put in evi¬ 
dence the book containing all orders of the company issued from the 
date when cars were first operated on the bridge up to and includ¬ 
ing the date of the accident, and stated that no order fixing the 
(>4 si>eed on the bridge had ever been issued, except a tem¬ 
porary order made subsequent to the accident as follows; 

“Train order No. 8*2. dated February 4, 1908: 

Notice to Trainmen. About five inches broken off rail three 
spans from north end of the draw on the south bound track. Train 
will reduce speed to about six miles per hour in crossing over this 
place.” 

It should also appear in this connection, that the books so pro¬ 
duced were blank books in which the dated written orders and regu¬ 
lations to conductors and motormen, not contained in the Com¬ 
pany’s printed l>ook of rules, were pasted and were subscribed by the 
conductors and motormen on the page and beneath the order to show 
that they had notice of the promulgation of the orders when given 
and parted in said books and that on two o f the pages in one of $aid 
Nyk^, jaa pf gl1p b ilpp l»»d been pasted therein and signed 

underneath on the page of the J>ook by the witness. 
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Li tchford, et a l.jvyf rp Nl f no evidence tending to 

ShW fllHl ^aaTmissing orders relateTto the regulation of the speed 
of cars or trains the dates of the missing orders antedates the ac¬ 
cident. 

Thereupon, at the close of the plaintiffs case, the defendant, by 
its counsel, moved the court to instruct the jury to return a verdict 
for the defendant, upon the ground that there was no evidence of 
negligence on the part of the defendant and that the proximate cause 
of the accident was the plaintiff’s own negligence; also upon the . i 
ground that the evidence of the plaintiff did not support the alle- 1 
gations of the declaration, and that according to the evidence,/ 
neither the alleged excessive speed, nor the “stop sign” had! 
do any relation to the operation of the trolley at the draw, andl 
that this cannot be relied upon as tending to establish negli- \ 
genee, and on the further ground that the provisions of the Em- 1 
plover’s Liability law of .Tune 11th, 1906, so far as the same are | 
valid, do not apply to employees of an electric railroad, engaged in 
transporting passengers between a point or points in any state to a 
point or points within the District of Columbia. 

The Court overruled this motion, to which action of the Court, 
the defendant, by its counsel, then and there noted an exception, 
which exception was duly noted by the Court upon its minutes. 

Thereupon the defendant, in order to maintain the issue on its 
behalf joined offered as a witness Ciiari.es A. Sinclair, who tes¬ 
tified that he is a civil engineer in the employ of the Washington- 
Virginia Railway Company, and resides in Philadelphia. 

Witness identified a map showing the location of the draw on the 
highway bridge across the Potomac River; also the location of the 
“Stop Sign.” Witness testified that the map was made by him and 
the measurements thereon were made bv him; that the distance 
between the stop sign which is on the north of the south end of the 
bridge, and the south end of the draw, is three hundred and eight 
fee-; that the distance between the “stop sign” on the north end of 
the bridge and the north end of the draw in three hundred and 
Seven and seven tenths feet; that the length of the draw is two 
hundred and ninety two. and fifty five hundredths feet; that all 
lights on the draw are located on the map; 


(Here follows drawing marked page 66.) 


67 that all the measurements and data shown on that map were 
made by him personally, and are absolutely accurate; that 
the watchbox is within a few feet of the center of the draw; that 
the approximate distance from the south end of the bridge to the 
south end of the draw is seven hundred feQt and from the north 
end of the bridge to the north end of the draw 1600 feet. 
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The said map was thereupon offered and received in evidence and 
is hereto attached and made part hereof. 

On cro.^ examination witness testified that the length of the gate 
at the draw is 12Vi feet and that the end of the gate when at 
rest is about 5 feet from the draw. 


Charles Gill, a witness produced on behalf of the defendant 
testified that he is a watchman on the highway bridge across the 
Potomac River and has l>een down there about six vears; that he 
is in the employ of the United States Government under the Engi¬ 
neer Department, under the War Department; that during the past 
six years the War Department has had exclusive control over that 
bridge; that he has seen a sign on that bridge, one at one end of 
the draw and one at the other, with the words “Stop” on it; that it 
had been there ever since the bridge was opened.for traffic; that 
it is in the same place that it was when he went there; that it has 
never been changed: that there was no speed limit on this bridge at 
the date of this accident; that there was sufficient light on there for 
all purposes of operating the draw etc., that there are four side arc 
lamps and two across in the center on the draw; that there are three 
signal lights on top. still higher, that makes nine; that in addition 
to those lights there are two large arc lights at each end of 
88 the draw; that the map as far as the lights is concerned is 
correct. 

Upon cross examination witness stated that the War Department 
exercised exclusive, authority over the bridge: that he was there to 
regulate the traffic and that there was no regulation covering the 
subject of speed. 


Charles Mum ford, a witness produced on behalf of the defend¬ 
ant testified that he is engaged by the Washington-Virginia Railway 
Company at Arlington Junction, selling tickets: that he has been 
in the employ of the company and its predecessor, the Mount Ver¬ 
non Railway Company, for 19 years; that during all that time he 
has been a motorman; that he entered the employ of the com¬ 
pany in 1892 and continued as a motorman until October 
1911 ; that he knew Wallace Groves, l>ecanie acquainted with him in 
1907; that he broke in Wallace Grove as motorman; that Grove was 
a competent man and was accepted by the company; that he had him 
under his instructions until he was fit to be turned in : that he had 
taken him all over the road; that he had told him lmw to handle 
the car. taught him the road and schedule and everything he could 
teach him; that he Groves, had had previous experience in handling 
a car, and was a skillful man; that witness is familiar with the duties 
of a trolleyman; that trolleyman is supposed to stand on the plat¬ 
form and have hold of the rope all the time; that his purpose in 
standin g nm r h e platform is to pull the troltey down in case it jumps; 
that if the trolley jumps and gets away, it flies up and comes in con¬ 
tact with those wires; that it does not require any more effort to pull 
down a trolley wheel when it is going fast than when it is going 
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slow; that there is no difference in the effort required; that 
09 the trolley can be pulled down with one hand that they pull 
from 20 to 25 pounds; that during the time he has been 
in the employ of the road he has never seen any rules touching the 
speed on the new highway bridge; that he cannot recollect seeing 
any regulation as to speed covering the draw; that in the course of 
his duty he would have been aware of such regulation if any ex¬ 
isted; that it was the trolleyman’- duty to constantly hold the rope 
throughout the trip when the car was going; that he would hold on 
to the rope constantly throughout the trip in case it should fly off: 
that it is liable to flv off at any time • tha t it k more apt to fly off 
when the car is go ing fast than when it is going slow: that he did 
"not- see”howTTwas'pORfsllffP^fWTi' man to he on the platform, either 
the front platform or the rear platform of any train going across that 
bridge at any rate of speed up to 25 miles an hour without being 
aware of the fact that he was on the bridge; that he can certainly 
tell the bridge when he comes to it; that he can see it. and can tell 
bv the sound of the train if he was inside the car; that he does not 
see how it would be possible for him to enter on that bridge without 
seeing the superstructure of* the bridge; that it would not be possible 
for him to approach the bridge at night without seeing the lights 
on the bridge; that when a trolleyman is at the “stop sign,” he 
could see as far as the draw from the rear platform of the motor or 
the front platform of the trailer, if he looked around the side; that 
a man could see that easv; that he could see the draw from where 

l e ' 

lie stopped; that there were good lights on the bridge and you could 
see them right plainly; that witness always saw it from the “Stop 
Sign” in the draw; that the bridge is lighted as brilliantly as 
70 one of the main avenues here' that t he “Stop Sign ” is a 

— safe ty tbnt tlm -top at tliaf point wiir^^eepT'^bni. 

aftipp potn the draw pTfiat that was the main reason the sign was 
put there; that witness does not know of any other reason for it 
being put there: that witness believes that was the main one, to 
keep from going into the draw should it be open; that he never had 
any difficulty in seeing the different spam/ of the bridge; that the 
operation of pulling the trolley down so that the current is taken off. 
takes but an instant; that when the front truck hits the draw yon 
can hear the bump: it is a wider place between the rails on the draw 
than any other place on the bridge; that it makes a different sound 
when you hit the draw; that the distance between the front wheels 
of the motor car and the point where the trolley wheel comes into 
contact with the trolley wire, is about 25 or 30 feet; that witness 
does not believe the speed of a train has any effect iq>on the question 
of pulling the trolley down; that witness never worked as a trolley¬ 
man. 

Upon cross-examination witness testified that it does not make 
any difference whether the car is going 5, 10, 15 or twenty miles 
an hour, that it dot's not require any more effort to pull the trolley 
down at 20 miles an hour than it does at 5 miles an hour as far as 
witness knows; that of course, a man is supposed to be attending 
to his business all the time; that witness does not see where it re- 
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quires any more care at all to pull it down at 25 miles an hour than 
at 5 miles; because if you were pulling it down, it is out of the way 
of everything and cannot hit anything; that the conductor has to 
sign the rule hook every witnes s does n ot, 

recall,anv rule regulating the sp eed on the dra\^ b ut 
iiot. any thui^.-u^.4tMvuleTJiar Mie ’ rul&.ng 
speed op,jiw ftTftm*' might have. liis obser vation: that the 

-rrmrtliHor frequently would go upstairs and see rule where it was 
posted sign motormairs name, and tell motorman what it was, 
without motorman seeing it; that witness never had any set speed 
for operating car on the draw; that sometimes according to what 
was on the draw, if a wagon was pretty close on to draw there, 
sometimes, witness would not go over there over three miles an 
hour, sometimes five, eight, or ten miles an hour, something like 
that; that if there was nothing in the way and no wagons around 
anywhere, he might go over there ten miles an hour: that he never 
neglected to stop at the “Stop Sign.’’ 

Tn answer to question hy the Court, witness testified that after 
stopping at south stop sign, he might possibly get up a speed of 15 
miles per hour by the time he reached draw, running on a dry 
rail and not more than 5 nr 0 miles an hour on a wet rail when 
it was snowiiinr t hal q-oll eyman could not see stop sign unless he 
looked around thy side <>f tne car; that witness never took his car 
across file bridge at 7- ! v 'miles an hour :, that snow or fog^would make 
a difference us to Hbili4i of wj one tg see spuusT~” ' 

Trenton M. Frrzm <;u. a witness produced on behalf of the de¬ 
fendant. testified that lie i* a motorman on the Falls Church road; 
that he was engaged in the same work on November *29. 1907: that 
on that night, was running from Washington to Fairfax; that he 
passed car Downey was hurt on while it was standing on the 
north end of the bridge: that he saw the plaintiff, who was 
sitting on the left hand side of witness’s car almost in be¬ 
tween the tracks, near about the end of the first span from the 
north side of draw—the north side of draw, next to Washington, 
that in going up to get the plaintiff, they did not go on the draw at 
all but passed safety stop north of draw just before you go across 
draw, where we stopped, then proceeded up to where some men 
were standing around Downey, and stopped there and put him on 
our car and brought him back to the Alexandria car; that they 
got to the Mount Vernon car before they got to the safety stop going 
down to pick Downev up; that plaintiff was sitting in the neigh¬ 
borhood of 50 feet from the north end of the draw; that witness 
had been running over that bridge since the Falls Church cars 
stalled running from Washington to Fairfax, about the first of 
•Tune 1907: that so far as witness knew, there w\as no speed limit 
on the bridge at that time: that the usual place for passing this car 
w T as somewhere between Maryland Avenue and Fourteenth Street, 
and the north end of the bridge, somewhere in Potomac Park; that 
they left Washington on time that night and got to Arlington 
Juth ; on about ten minute* late: that witness was sure that their 
car never got on to the draw’ at all before finding the plaintiff; that 
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the defendant company and 1 lie Falls Church Company use the 
same tracks, from the 12th Street Station in Washington across the 
bridge to Arlington Junction. 

Upon cross examination witness testified that his car did not ex¬ 
actly stop at point where Mount Vernon train was standing; that 
he slacked up to see what the trouble was; that he went down to 
safety stop on north side of the draw; that further on up, 
73 towards the draw he saw some men gathered around Downey, 
and took his car up there; that they put him on witness’ 
car and backed to the Alexandria car and put him on that; that wit¬ 
ness then continued on to his destination, which made him about 
ten minutes late in getting to Arlington Junction. 

On re-direct examination, witness testified that he was running 
one car and did not have anv trollevman; that the conductor at- 

• #7 

tended to the trolley; had no mechanical arrangement for pulling 
down trolley on witnesses’ car. 


Bv Mr. Barbour; 

Q. What about trolley riding on these cars? A . Runn ing at a 
i-aLsp ee d it will ride, that is, if both spans > 'are'log6tf!^T 



Recross-exanfiliation bv Mr. Burke 




about 


Q. What do you call a very slow rate of speed ? A- 
two miles n1 1 Unur wh* usually as slow as \ can go—verv slow. 


Charles (Jill, a witness recalled for further examination bv the 
defendant testified that there are seven spans on the bridge, north 
of the draw, and four spans south of the draw, which with the draw 
makes twelve altogether; that each span is approximately 230 feet 
long and that the draw is 290 feet long. 


Edgar O. Brookes, a witness produced on behalf of the defendant, 
lest died that he lives at Farlee, Alexandria County, and is em¬ 
ployed as a carpenter; that at the time of the accident he was a con¬ 
ductor on the Falls Church road; that he left Washington that 
night about 10:45; that Mr. Fitzhugh was his motorman; that as 
they were on the bridge his motorman slowed up and passed 
74 Mount Vernon car, about one and a half spans from north 
end of bridge; that they were going southward; witness’ car 
went ahead until they came to the stop sign on the bridge; that 
witness looked out the side of the car and saw his motorman step 
to the east of the car; that a man was sitting up next to the car 
with a couple of men standing around him; that he had his foot 
cut off or partly cut off; that they put the man on their car and 
carried him back to the Mount Vernon train; that the man was 
Mr. Downev; that he Downev, was bevond the draw, north end of 
the draw, on the main part of the bridge, somewhere about 50 feet 
from the draw; that it may not be quite that far; that witness had 
been going across that bridge from the time the Falls Church cars 
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first started into Washington; that at the time of this accident, there 
was no speed limit on that bridge to witness’ knowledge. 

Bv Mr. Barbour: 

Q. Are you sure that Mr. Downey, when you got to him, was sit¬ 
ting in the track north of the draw? A. He was sitting about on 
the west track near about across the rail on the west bound track 
on the north end of the bridge, the north end of the draw. 

Q. Ilow far from the draw was he? 1 Ijelieve you stated that? 
A. About 50 feet. 

On cross examination witness testified that Downey was on the 
west side of the north Ixnind track which is the east track. 


Wallace L. Droves, a witness produced on behalf of the de¬ 
fendant testified that he resides in New York and has been living 
there for about sixteen months; that he is a motorman for New 
York Railway; that in November 1907, he was employed 
75 by the Mount Vernon Railway Company as motorman; that 
he was in charge of the car that Mr. Downey was engaged 
on as trollevman at the time of the accident; that witness had been 

in the employ of the company for gbout , six _ 

'--TTrtlrftnt and re n i a i n git with Tficcoi npany \ \ irfiTlTie^lbTTbwT n g April; 
that prior to that time he had lieen a motorman with the Capital 
Traction Company; that he had resigned from that company and 
they, at that time, gave him a letter stating that he was a competent 
motorman; that about a week later, he went into the employ of the 
Mount Vernon Company; that at the time they agreed to employ 
him, he was still in the employ of the Capital Traction in good 
standing; that for two days he was with a motorman named Mow- 
brey and then with a man named Munford, during the time that 
he was being broken in on the Mount Vernon road; that after he 
was broken in, he was examined by the train dispatcher, Mr. Hay¬ 
den: that from that time on, he never had a bit of trouble while in 
the employ of the Mount Vernon Company; does not rememlier 
of having had any accidents prior to this one. but might have had 
a wagon collision or something like that; that he was laid off for 
ten days for missing his run during the month of August; that 
that was the only time: that on the night of November 29, 1907, 
they left Alexandria at 10:80 with the train in good conditi on^ an d 
made the regular stop as usual at the stop sign; that heTeceived 

•rT'' ‘ - __i__-.__._i_ . . ^ • . .1 ‘ t ' .1 




g the draw; that he heard 



~-TTie 


one bump of the trolley pole and about a seFrmd-or two later received 
three l>ells. and thinking everything was al- right to stop at the next 
station, began to feed the controller, and found that he had no 
current: that he received another bell and thought there was 
70 something wrong; that he applied the brake to make the 
stop; that as the car stopped the conductor came running up 
and said that Downey had fallen down between the cars and got run 
over; that he stepped from the car and looked back and saw Mr. 
Downey sitting between the tracks; that his intention was to get him 
to the hospital as quickly as he could, that looking north, he saw 



CO., ETC., VS. EDWARD A. DOWNEY. 


41 


* 

the Falls Church car coming south and the idea struck him that he 
would have this Falls Church car bring Mr. Downey down to his 
train; that they placed Mr. Downey on this Falls Church car and 
brought him back to the rear end of the witnesses train; that near 
Potomac Park witness asked policeman to have an ambulance at 
the station; that they placed Mr. Downey in the emergency ambu¬ 
lance; that witness then took out the old trolley pole which was 
bent and placed in a new one, finished the rest of the trip to Alex¬ 
andria and then made a trip to Washington; that they arrived in 
Alexandria and put another trolleyman on the train; that he is sure 
that he made the stop at the stop sign on that night, and receive 1 
the proper signal to proceed; that at the north end of the draw, 
where the spans are disconnected, he heard the trolley strike, and 
subsequently received three bells, which meant to stop at the next 
station; that there was no mishap with the car or with the trolley 
when they passed on the draw; that they went along all right; that 
he was due on the bridge about 10:53 that night; was there on time; 
that he thinks they got into Washington about 10 or 12 minutes 
past 11 ; that they usually passed that Falls Church car, that they 
saw approaching that night, somewhere along in Potomac Park; 
that the cab of his car was cut off by a solid partition from the rest 
of the car, without lights, so that the fact that the lights went 

77 out in the car would not be communicated to him; that they 
had two head lamps, one an arc light and one oil lamp; that 

the arc light was cut off that night; that they always cut it off at 
the south end of the bridge, because they had such good light on 
the bridge, and naturally did not need it; that witness cannot state 
exactly at what speed they entered the draw that night, but it was 
very slow; that he had no cause to go fast; that it was about six 
or eight miles an hour, maybe; that he never heard of any speed 
regulation on the bridge at that time; that he never heard of there 
being any regulation of the company that there was a six mile speed 
limit on that draw; that the “Stop Sign” is a safety stop to show 
that you have the car under control in approaching the draw; that 
his car was under control that night; that he had never heard of 
any rule that the trolleyman is supposed to receive any signal from 
the motorman that he is approaching the draw; that witness had 
never used any and that there is no such rule in the rule book. 

Upon cross-examination witness stated that he remained in the 
employ of the company after the accident about 6 months, residing 
in Alexandria during that time; he supposed that they were on the 
bridge about 9 or 10 minutes adjusting the train and waiting to have 
Mr. Downey put aboard the train, that he did not have any drinks 
of whiskey that night: did not have a bottle of whiskey in his 
pocket; that-he does not remember at what speed he was going when 
he reached the bridge; that he stopped at the stop sign certainly; that 
he visited Mr. Downey’s home after the accident, but does not know 
how long afterwards; that he made one visit only; that he saw 

78 Mr. and Mrs. Downey in the room; that he had no private 
conversation with Mrs. Downey separate from her husband 

about the accident; that he was invited there by Mr. Downey, but 

6—2467a 
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did not see him before the visit: that lie went to Alexandria and 
heard in Alexandria that Mr. Downev wanted to see him; that he 
knew where Downev lived in Alexandria and went to his home; 
that they were all talking in the room; that in that conversation he 
did not tell Mrs. Downey that he was to blame for the accident nor 
sav that he was sorrv for Mr. Downev; that he did not sav that he 
was running the train wide open across the bridge that night; that 
he did not say he would do anything for Mr. Downey that he possi- 
bly could except that he would not swear that he did not stop at the 
stop sign, because that would make him liable to a fine and impris¬ 
onment: that Downey told him that he had entered suit against the 
company and witness laughed and they went on talking about the 
thing; that he put it up to witness that witness did not stop there 
that night: that he wanted to make witness believe that witness did 
not stop and the accident was due to the witnesses negligence and 
that witness told him it was not; that Mrs. Downey, said “You had 
better help my old man to get some money:'’ that this was about a 
vear after the accident 

Bv Mr. Burke: 

Q. How near were you to the north end of the bridge when you 
stopped? A. 1 suppose about a span or a span and a half. 

Upon further cross examination witness said that he understood 
the question to be how far he went after he left the north end 
79 of the draw until he stopped and said that he stopped’5 V» 
spans from the north end of the bridge “somewhere in along 
there or a span and a half from the north end of the draw. Wit¬ 
ness further testified that there are six or seven spans from the north 
end of the draw to the north end of the bridge: that when the Falls 
Church car came up he got on its front end. 

By Mr. Burke: 


Q. How far did that train go before it reached Mr. Downey? A. 
Well, it went over surely a span and a half from my train until it 
reached Mr. Downey, after it left my train. 

Q. You were a span and a half from the draw? A. Yes, sir. 

Witness upon being further question- testified that he met Mr. 
Nolan Mr. Downey s brother-muMaw, at Royal Street Station in Alex¬ 
andria and that they went down to see Mr. Downey together; that 
Nolan was present and heard the conversation; that that was the onlv 
visit that witness made: that he did not state at that conversation 
that he had been fired from the company, nor that he was glad thev 
had kept him as long as they did and that since he had been fired 
from the company he was willing then to testify that he had not 
stopped at the stop sign: that he did not in the presence of Mrs. 
Downey and Mr. Nolan say that he was then willing to testify that 
he did not stop or that he was running at a reckless rate of speed 
across the draw: that the only money paid to him by defendant was 
$25. paid at the last trial, his expenses and the time he lost; that it 
was paid in cash; that at that time he was living on a farm 
SO with his father at Ashhurn Virginia (Loudoun County) 25 
miles from Washington; that the railroad fare was $1 and 
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that he was 5 days in attendance at the last trial; that the defendant 
company wrote him a letter that it would pay his expense to come on 
for this trial and pay him for the time he would lose; that Mr. 
Shaner did not act on Falls Church train going hack; that the train 
went hack for Mr. Downey and went over a span and a half from 
witness’ train: that witness was a span and a half from the draw; 
that, the train that went hack for Mr. Downey did not go within 25 
or 30 feet of the draw; that Mr. Downey was put on the front end of 
this Falls Church car. 

Fpon redirect examination witness testified that prior to this acci¬ 
dent he had no knowledge of ever having heen reported hv Mr. 
Whedbee, a watchman for running past his signals. 


Percy F. Clift, a witness produced on hehalf of the defendant 
testified that he resides in Alexandria. Virginia and is superintend¬ 
ent of the Mount Vernon division of the Washington-Virginia 
Railway Company ; that in November 1007, he was master mechanic 
for the Washington Alexandria and Mt Vernon Railroad Company; 
that trolley poles are adjusted to balance a weight of seventeen 
pounds, swung to a little hook that brings the trolley pole right on 
a direct line with the roof, when it is swung to that; that there is a 
tendency for the tension on a trolley pole to decrease, on account 
of the nut on the span working lo-se: that witness would run on the 
road when they were short of motormen and that he had to exam¬ 
ine the bulletins to he familiar with them: that on July 8th 
SI 1007 he was appointed assistant superintendent by general 
order; that he did not know of ariv regulation prior to No¬ 
vember 29. 1907 prescribing a speed limit of six miles an hour on 
the draw; that he does not know of any subsequent order that was 
issued: that he recalled on one occasion that they had a broken rail 


about the second span on the southbound track from the north end 
of the draw, and there was an order posted in the office at that time 
for trains to not to exceed a certain speed over that particular spot 
while they were putting in the rails; that he does not remember the 
date of said order: that witness identified train order number 82 
dated February. 4th 1908 offered in evidence, said order reading as 
follows: 

“Notice to trainmen: About five inches broken off rail three spans 
from the north end of the draw on the southbound track. 

Trains will reduce speed to about six miles per hour in crossing 
over this place.” 

Witness further testified that he had ex|>erienee as a trolleyman 
and motorman : that the speed of the train does not effect the trolley- 
man’s ability to pull his trolley down or control it; that it is an in¬ 
stant-eons movement and be can pull it down just as easily when the 
train is going fast as when it is going slow. 


Peter Dent Everett, a witness produced on behalf of the de¬ 
fendant, testified that he D Division Superintendent of the Capital 
Traction Company; that he knew Wallace Groves; that Groves was 
employed by his company for about two years and 9 or ten months; 
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that duties of witness required him to l>e in daily contact with 
Groves; that Groves was a motorman for his company; that 
82 about ten days after Groves left his company he. Groves, 
went to work for the Mount Vernon Road: that witness 
thinks that he was a careful man in the performance of his duties 
as a motorman; that if he had failed to perform his duties he would 
not have stayed with the Company two years and nine months. 

John Puterman a witness produced on behalf of the defendant 
testified that he is assistant superintendent of the Washington-Vir¬ 
ginia Railway. Falls.Church Division: that he has paid particular 
attention to the overhead work on the hi eh wav bridge; that the trol¬ 
ley wire attached to that bridge i* the same distance from the over¬ 
head work of the bridge now as it was in 1007: that he brought in 
the first Falls Church car that came over that bridge, and the con¬ 
struction there is the same now as it was then: that the overhead 
braces on that bridge are approximately between 82 and 85 feet 
apart: that those braces are about 7 inches wide and five inches high, 
that they go clear across: that the wire is fastened on them: that the 
trollev wires are attached about six inches below these brace* so that 
if the trolley went up only six inches it would strike the iron eye 
beams on the bridge: that there are six of them to each span, and 
that they extend across the bridge about 82 feet: that thi* is true of 
the draw as well as of the other positions of the bridge: that he never 
saw any regulation governing the speed limit on that bridge at that 
time. 

George Green, a witness produced on behalf of the defendant tes¬ 
tified that in November 1007. he was foreman employed bv Mr Col¬ 
vin. the superintendent: that he knew Mr. Vhedbee. who was 
88 the switchman located at 14th and F> Streets: that Mr. 

Whedbee did not make anv reports whatever: that Mr. Groves 
had run by the signals: that he had never made any report* what¬ 
ever to him about Mr. Groves. 

Upon cross-examination — testified that he did not know P. P. 
TTurlev. who lives near him in Southwest Washington, but had 
talked to two men whose names he did not know, who came to his 
house and asked him if Mr. Whedl ee had made any reports about 
Mr. Grove*. Witness said “T told him no”: that witness did not tell 
him that he could not recall whether be had made anv report: that 
he did not say to Mr. Shaner and Mr. Pennifell the day before wit¬ 
ness was examined and while in attendance in the Court House, that 
he wanted to see Mr. Travers defendant’s claim agent, and that be 
was waiting for him and that if he did not “come across” be would 
“go in and knock bell out of this case.” 

Err\ McDonald, a witness produced on behalf of the defendant 
testified that be is train dispatcher for the Washington-Virginia 
Railwav Company; that lie was acting dispatcher on the night of 
November the 29th. 1907. but was a regular motorman; that it was 
his dutv to make a record on the train sheet taken from the con¬ 
ductors* time notes; that he does not know where those records are 
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at. present ; that lie had custody of them at the last trial, hut lias not 
seen them since: that he has made a search for them but they cannot 
he found; that the train in Question was delayed 10 or 12 minutes, 
lie could not say exactly the delay; that he made a notation on the 
train sheet: that the train was due at 11 o'clock: that the running 
time from the 12th street Station to Arlington Junction was 10 
minutes: that the running time from the 12th street station to 
N4 the north end of the highway bridge was not shown on the 
schedule; that it took him six minutes including regular stops 
when he was running as a motorman: that he was in a position at 
that time to know of any speed regulation, but never heard of any 
speed regulation in force on that bridges that there was no speed 
regulation at that time covering speed, that he knew of. none on 
the bridge or the draw; that they generally tried to abide by the Dis¬ 
trict of Columbia regulatiTmT"*"" r --— 

On crn^TYnrnthatibn wit ne ss s tilted. that the District regulations 
-were"K~nTiles an hour: that he understood from the man who broke 
-him in that he was to run at from S to 10 and not over 12 miles 
TTHywaT tmt ^ little nioFe after you get out of the basin; 

“that as near as witness could remember there was a delay of 10 or 12 
minutes on the train in question; that if there had l>een no delay 
it would not have been written up. 

Wellington C. Crockett, a witness produced on behalf of the 
defendant testified that in November. 1007 he was employed as 
conductor on the Mount Vernon Railway; that at that time he was 
acting inspector; that he was on duly the night Mr. Downey was 
hurt; that he trolleyed after that train got in from Washington To 
Alexandria, taking Mr. Downey'.- place: that the car returned to Al¬ 
exandria and came back to Washington: that another trolleyman 
relieved him in Alexandria; that he came in as far as Royal Street; 
that Mr. Groves went into Royal Street with him; that to the best 
of his recollection. Groves.came back on the next trip to Washing¬ 
ton ; that the train on which Downey was hurt got in at 12th and 
Pennsylvania — about 8 or 10 minutes late; that he has been 
<S.) employed about 20 years with the company; that at the time 
of the accident they had no regulation governing speed on 
that bridge; that if there had been a regulation in force, he would 
have know- it as that was one of his duties as inspector; that they 
had an order book in which all order- in regard to such things were 
posted from time to time and it was his duty to look at it from 
day to day; that he had trolleyed from different times; that the 
trolleyman is supposed to give signals, look out all the time for 
signals and look after the manipulating of the trolleys all the time; 
that the speed at which a train is going does not have any effect on 
the duty of the trolleyman; that all he is supposed to do is to stand 
there and hold the trolley and keep it on the wire, in case it jumps 
off to put it back again, but that is the thing that is liable to occur 
any time anywhere or any place; that there is a way of telling when 
you are on the bridge; that when you leave the “T” rail going on 
to that girder rail there is a different sound; that the sound when 
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you strike the bridge is more hollow than on the overhead trolley; 
when you leave the south end of the bridge there is a “T” rail; that 
a man who could not see at all could tell whether he was on the 
bridge: that the stop sign is a precaution for all trains in case the 
draw should lx* open, to see that everything is clear before proceed¬ 
ing across: that the tension of the trolley pole is from 17 to 18 
pounds; that the trolleyman can either stand on the front of the 
trailer or on the rear of the motor; that in bad weather the more com¬ 
fortable place is on the rear end of the motor. 

Harvey K. Siianer, witness for defendant being called for further 
cross-examination testified that at the former trial he stated 
8fi that he gave tin* proper signal to stop after he became aware 
of the accident, and that the proper signal was three hells; 
that this testimony was given through mistake that the signal to 
stop at the next station is three hells. 

By Mr. Barbour: 

Q. Didn't you testify at the former trial just as I have read it to 
you?' A. Yes and tried to explain it afterwards. 

Mr. Burke : You can state what explanation you have to make 
about that. Mr. Shaner. 

The Witness: The que.-tion was that simply Mr. Groves told me 
afterwards that he got two bells, and then one bell, and what I 
wanted to say at tin* other trial was that those bells looked so hard 
to tell, and at the time I wasn’t positive whether he had given the 
two hells, because he didn't stop. 

By Mr. Burke: 

(J. Thinking you gave him three bells? A. Yes. 

By Mr. Barbour: 

(J. Did you say anything of that kind on the former trial? A. 
No, sir, I just tried to tell you that and you didn't give me a chance 
to do it. 

Mr. Barbour, on behalf of the defendant offered to prove by the 
stenographer who reported the testimony at the former trial that no 
witness was produced at the trial to establish any regulation of the 
company governing speed on the bridge, to which testimony 
87 plaintiff objected. Said objection was sustained to which ac¬ 
tion of the court the defendant noted an exception which 
exception was duly noted by the Court by its minutes. 

Whereupon the defendant having closed its testimony, the plain¬ 
tiff in rebuttal offered as witness Howard A. Downey the Plaintiff, 
who was forma/ly examined in this case, who testified that after the 
amputation of his foot he was at the hospital 12 or 14 days and then 
went home in Alexandria ; that a few months, it might have been a 
month or two afterwards, he received a visit from Wallace Groves, 
who was then still working for the defendant company; that Groves 
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came into the dining room next to the kitchen and witness’ wife 
was present; that he came of his own accord and uninvited; that 
he made another visit there sometime after he was discharged from 
the road and at this visit witness' wife and Charles Nolan, his brother- 
in-law were present and talked with him; that witness also talked 
with him for a while; that Groves said he was going to California 
and that he would do everything he could for witness; that witness 
should let him know when the case came up; dint 
he took t he cars across the bridge, he had the motor car wide oj>en; 
tluit Groves said he blamed himself for the injury; that he didn’t 
like to say that he didn’t stop at the stop sign because he was liable 
to be fined for it; that Groves said that be was going across there at 
a reckless rate of speed. 60 miles and hour and had her wide open; 
that witness cannot say whether the conversation with him took place 
on the first or second visit; that both conversations were before suit 
was filed; that the second visit was after Groves was discharged by 
the railroad company; that witness then testified that he 
88 could not recollect which it was the first or the second visit. 


John P. Hurley, a witness called on behalf of the plaintiff in 
rebuttal testified that he lives on 16th street Washington, I). C., 
that he is not related to the plaintiff and has no personal interest in 
tlie case; that he knows George Green who testify- /or the company; 
that he had a conversation with Mr. Green last Sunday as to whether 
he had ever received a report from Mr. Whedbee regarding the reck¬ 
lessness of motorman Groves; that Green said he didn’t remember 
Mr. Whedbee reporting Groves to him for running bv signals or 
being reckless. 


William Pennifell, a witness called on behalf of plaintiff in 
rebuttal, testified that he lives at No. 1007 Pennsylvania Avenue, 
N. W., that he is not related to the plaintiff and has no personal in¬ 
terest in this case; that he had talked with George Green who testi¬ 
fied that morning in the hallway yesterday of the court building; 
that he said to witness at that time that he was waiting for Mr. 
Travel’s and that if he, Travers, “did not come across” he was go¬ 
ing to “knock hell out of his case"; that the last time witness saw 
Green in the hallway, he was there about 20 minutes and witness 


had seen him at various times at the court house during the day. 

Upon cross-examination witness testified that he did not know Mr. 
Downey or his wife but that witness’ wife, knew Mrs. Shaner and 
came down to the Court with Mrs. Shaner; that witness is a house 
painter. 


Susie F. Downey, a witness called on behalf of the plaintiff in 
rebuttal testified that she is the wife of the plaintiff and that 
89 they reside at No. 401 Wolf Street, Alexandria, Virginia; 

that she is slightly acquainted with Wallace Groves; that 
two weeks after her husband arrived from the hospital, Groves 
called at the house without any invitation; that she admitted him 
and he went into the dining room; that Mr. Downey treated him 
very coolly; that her husband and children were present; that Mr. 


48 


WASHINGTON, ALEXANDRIA A MT. VERNON RV. 


Groves slid that lie was sorry for the accident to her husband; that 
he felt, that he was to blame for the accident and that it was the worst 
he had ever had on the road: that he was willing, if Mr. Downey 
would enter suit to do all he could, except acknowledge that he didn't 
stop at the stop signal as lie would he >ubject to a fine and he hadn't 
anything to pay a fine with; that on the occasion of both of his 
visits he made the same assertion that he had the train wide open, 
and if the train could run at (>0 miles an hour, he was making it; 
that Groves made a second visit to the house when her brother 
Charles \Y. Nolan was there, and thev had another conversation and 
Groves made the same statement as before; that at that time he was 
discharged from the railroad and said he was going to California, 
that lie said he had asked for a recommendation and thev refused 
him. and he thanked them for keeping him as long as they did; 
that he said to Mr. Downey that he was prepared to do anything he 
could for him then: that this second visit was about three or mavbe 
six months after the first visit; that witness cannot state the exact 
time; that on the second visit. Groves said he was willing to say that 
he did not stop at the sign, which he should have done; that he 
said that Mr. Travers had met him and told him if he would 
90 stand by the railroad he would get his position back and 
that he replied to him ‘‘I am not that kind of man, 1 would 
not allow myself to be sold to a railroad company.” 

I_Jpo 11 cross-examination, witness testified that at the first visit of 
Groves, her husband did not stay in the room but a short time; 
that he did not treat Groves with the proper respect that he should 
in his own home; that at the second visit. Groves talked about hav¬ 
ing been to Richmond; that at this time, witness knew that Groves 
was not with the railroad: that he said he had been fired, but ex¬ 
pected the railroad to give him a recommendation, and they had 
refused to give it for any other road; that at the second visit, her 
husband, her brother, her children and herself were all in the din¬ 
ing room; that her husband had not entered suit at that time; that 
he was waiting on the Company; that Groves addressed the conver¬ 
sation to her brother and her; that her husband had very little to 
say; that at the second visit, her husband did not greet Groves as 
if he was glad to see him; that statements of Groves were voluntary 
on his part, hut witness may have asked him some questions; that 
witness had no communication with Groves after the suit was filed; 

that she could not sav whether anv effort was made bv Downev 

« • « «. 

or his counsel to find Groves. 


Charles \Y. Nolan, a witness called on behalf of the plaintiff in 
rebuttal testified that he resides in Alexandria Virginia; that he is 
a policeman and brother of Mrs. Susie F. Downey; that he was at his 
sister’s house after the accident when Groves came there; that he 
cannot tell the exact date; that lie did not invite him; that 
91 in the conversation there in the room Groves said that he 
felt that he was the cause of the accident and that he felt 
sorrv for Mr. Downev; that he. Groves, went across the draw with his 
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controller wide open; that he cannot state the time of the conversa¬ 
tion, or how long after the accident. 

Upon cross examination, witness testified that he had worked for 
the defendant company on two different occasions; that he had been 
discharged; that he was present at only one time when Groves was 
at Downey’s house; that lie could not tell how long it was after the 
accident; whether it was a day, a week or a month, but that it was a 
short time after Downey came from the hospital, but not a year ; that 
witness did not testify at the last trial ; that he was present, but did 
not tell Mr. Burke or Mr. Harlow what he knew at that time; Wit¬ 
ness later admitted that he did testify at the last trial that he had 
run a motor; that he did not consider that testifying. 

Joseph Colvin, a witness produced on behalf of the defendant 
testified that for about 11 years he was superintendent of the Wash¬ 
ington Alexandria and Mount Vernon Railroad Company and ceased 
to be such in the spring of 1908; that he was superintendent on No¬ 
vember 29, 1907, when the accident occurred to Mr. Downey; that 
all orders in reference to the regulation of speed were issued by wit¬ 
ness, and that there was no speed regulation governing the highway 
bridge and that there was never any ordinance limiting the speed to 
six miles an hour on the draw. 

Wallace Groves, a witness previously examined on behalf of 
the defendant, was recalled in sur-rebuttal, by the defendant 
92 and testified that he had never been discharged by the Mt. 
Vernon Railroad. 

Thereupon the defendant, by its counsel, moved the Court to in¬ 
struct the jury to return a verdict for the defendant, upon the 
ground that there is no evidence of negligence on the part of the de¬ 
fendant, and the approximate cause of the accident was the plain¬ 
tiff’s own negligence; also upon the ground that the evidence of the 
plaintiff did not support the allegations of the declaration, and that 
according to the evidence, neither the alleged excessive speed, nor 
the “stop sign” had any relation to the operation of the trolley at, 
the draw, and that this cannot be relied upon as tending to establish 
negligence, and on the further ground that the provisions of th* 
Employer's Liability law of June 11, 1906, so far as the same a re 
valid, do not apply to the employees of an electric railroad engaged 
in transporting passengers between a point or points in any state to 
a point or points within the District of Columbia. 

The Court overruled said motion in the following language; 

“The only reason 1 see for allowing this case to go to the jury is 
the fact that the motorman did run this train on the bridge at an 
excessive rate of speed, which possibly prevented the trolleyman, 
from performing his duty.” r 

To the action of the Court in overruling said motion the defend¬ 
ant thereupon duly noted an exception, which said exception was 
noted by the Court upon its minutes. 

7—2467a 
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And thereupon the plaintiff by his attorneys tendered to 

93 the court seven several prayers numbered respectively 1 to 7 
inclusive and prayed that the same he given and read to the 

jury which said prayers are as follows: 

(1) “You are instructed that it is the duty of a railway company, 
acting through its agents and servants, to exercise ordinary care to 
prevent and avoid injury to its other employees while engaged in 
the discharge of their duty: and to that end it is the duty of the 
servants and employees of railway companies in charge of and oper¬ 
ating trains and cars to exercise ordinary care to prevent and avoid 
injuring other employees working or employed upon said cars, and 
the failure on the part of such railway company's employees in 
charge of the movements of such trains or cars to exercise such ordi¬ 
nary care and prudence is negligence. 

(2) “The jury are instructed that if they believe from the evi¬ 
dence that the trolley would junm or fly off from the wire at the 
south end of the draw wlVn the ynr was proceeding rapidly and at a 
dangerous rate of speed wmen entering upon the draw, and that it 
was under all the circumstXnt^s of and facts surrounding the case 
and in evidence before youju negligent and imprudent act for the 
motorman to run said car.nty rapid rate of speed upon the draw, 
and if you believe from /lie evidence that the train was run at a 
rapid and dangerous speed by the motorman. (Iroves. upon and over 
said draw at the time of the accident to the plaintiff, which speed 
prevented the plaintiff from pulling down the trolley pole, caused 
the trolley to fly off at the south end of the draw and jerk or throw 

the plaintiff off the car while he was in the proper discharge 

94 of his duties, and that the said rate of speed was the proximate 
or direct cause of the accident and injury to the plaintiff. 

they may find a verdict for the plaintiff.” 

(3) The jury are instructed that if they shall believe from the 
evidence that the end of the draw where the wire upon which the 
trolley wheel ran and was operated jx as a dangerous place by reason 
of the liability of the trolley\v dieelyfo fly off from the wire while the 

rain irere proceeding in entering/upon the draw at a rapid rate of 
speed, it was incumbent upon thy defendant to make, prescribe and 
promulgate proper rules and oVders for the guidance and govern¬ 
ment of its employees or mntdrmen in running cars past the said 
point, and if they shall furth/r believe from the evidence that said 
place in said wire was dangeybus as\iforesaid and that the defendant 
made no such rule or regulation governing the speed of its train at 
said place and that because of suchVailure to prescribe any such 
rule, the train was run by the motorman at said point at a rapid 
and dangerous rate of sp^ed which was\the proximate cause of the 
injury to the plaintiff, tne jury may find the defendant company 
guilty of negligence and a verdict in favor of the plaintiff. 

(4) The jury are further instructed T>v the Court that if they 
shall believe from the evidence that it was the duty of the plaintiff 
by means of the rope to pull down the trolfley\wheel at the end of 
the draw, and that the plaintiff was at the firne of his injury at his 
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post or duty holding; the rop^ and in position and intending 
95 to pull down the wheel as the train was about to enter upon 
the draw and that tlie train was run by the motorman upon 
the said bridge and past the stop sign and on to and upon the draw 
at such a rapid and unusua rate of speed as thereby to prevent the 
plaintiff from ascertaining or knowing or acquiring notice when the 
train passed upon or was /uAmt to pass upon the draw and that he 
had no notice thereof by Reason of his position on said train or other¬ 
wise, then the jury mai/find the plaintiff was not guilty of contribu¬ 
tory negligence in failing to ptall down or release the trolley wheel 
from the said wire. 


(5) “The jury are the exclusive judges of the credibility of the 
witnesses and the weight to be given to the testimony and all ques¬ 
tions of negligence by the defendant, and of contributory negligence 
of the plaintiff are to be determined by the jury.” 

(b) “The jury are instructed that in the District of Columbia 
where an employee of a railway company, engaged in the discharge 
of his duties, is injured bv the negligence of another employee or 
servant of the company also so engaged, the railway company shall 
be liable to the person injured for all damages which may result to 
him by reason of such negligence, unless he has by his own negli¬ 
gence contributed to his injury. The jury are also instructed that 
the fact that the employee injured may have been guilty of contribu¬ 
tory negligence shall not bar a recovery for his injury where his con¬ 
tributory negligence was slight, and that of the other employee was 
gross in comparison, but the damages in such case shall be 


9b diminished in proportion to the amount of negligence at¬ 
tributed to such injured employee.” 

(7) “The jury a reconstructed thaP if they find a verdict for the 
plaintiff, they should rendyr a verdict in his favor for such sum (not 
exceeding the amount claimed in tne declaration) as in their judg¬ 
ment will reasonably compeii^Hte/nim for the pain resulting from 
the injury and the loss of his fooKfor the inconvenience to which he 
has been put and which lie will be likely to be put during the re¬ 
mainder of his life in conse<Uoence\f the loss of his foot; for the 
mental suffering past and future which the jury may find to be 
the natural and necessary /msequence\f the loss of his foot, and 
for such pecuniary loss, as /he direct resimkof the injury, which the 
jury may find from the /evidence that heN^ reasonably likely to 
sustain hereafter in consequence of his being deprived of one of 
his feet.” 


The defendant by its attor neys objected to the granting of each 
^ ^vTTBe^saiil ]yra tTT^rmTTfie Cou rt sustained the objection as to the 
plaintiff r s said prayers"nos', i. i\, 4 and 7 and rejected and refused 
to grant the same and granted and read to the jury the plaintiff’s 
prayers no. 1. 5 and b and modified the plaintiff’s prayers nos. 2 
and 7 so as to read as follows. 


(2) The jury are instructed that if they believe from the evidence 
that the trolley wheel would jump or fly off from the wire at the 
south end of the draw when the car was proceeding rapidly and at a 
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dangerous rate of speed when entering upon the draw, and 
07 that it was under all the circumstances of and facts surround¬ 
ing the case and in evidence before you a negligent and im¬ 
prudent act for the motornian to run said car at a rate of speed upon 
the draw and if you l>elieve from the evidence that the train was run 
at a rapid and dangerous rate of speed hv the motorman, (troves, 
upon and over said draw at the time of the accident to the plaintiff, 
which prevented the plaintiff from pulling down the trolley pole 
caused the trolley to Hy off at the south end of the draw and jerk or 
throw the plaintiff off the car while he was in the proper discharge of 
his duties and that the said rate of sj>eed was the proximate or direct 
cause of the accident and the injury to the plaintiff they may find 
a verdict for the plaintiff. 

In determining th?r question of whether the rapid speed was the 
cause of the plaintiff's inability to pull down the said trolley poie you 
will consider all the testimony of both plaintiff and defendant as to 
the effect of the speed of the car or the facility with which the trol- 
levman could pull down said pole. 

(7) The jury are instructed that if they find a verdict for the 
plaintiff*, they should render a verdict in his favor for such sum (Not 
exceeding the amount claimed in the declaration) as in their judg¬ 
ment will reasonably compensate him for the pain resulting from his 
injury and the loss of his foot; for the inconvenience to which he 
has l>een put and which he will he likely to he put during the re¬ 
mainder of his life in consequence of the loss of his foot: for the 
mental suffering past and future which the jury may find to he the 
natural and necessary consequence of the loss of his foot, 
08 and for such pecuniary loss as the direct result of the injury 
which the jury may find from the evidence that he is reason¬ 
ably likely to sustain hereafter in consequence of his being deprived 
of one of his feet. 

That you can take into consideration with the previous instruction 
which I have given you. and that if you find that he was negligent, 
and the defendant’s own agent was also negligent, then you should 
diminish the plaintiff's recovery in such proportion as his negligence 
hears to the negligence of the defendant company. 

And as so modified granted said prayers nos. 2 and 7. To the 
action of the court in granting plaintiff’s said prayers nos. 1. 5 and 
fi and in modifying and granting as modified the plaintiff’s prayers 
nos. 2 and 7, the defendant by its attorney excepted. 

And thereupon the defendant hy its attorney tendered to the 
Court its certain prayers numbered respectively 1 to 15 inclusive and 
prayed that the same he granted and read to the jury, the said 
prayers are as follows. 

(1) The jury are instructed to return a verdict in favor of the 
defendant (Refused ) 

(•>) TKeHRmTTmstruots the jury that when negligence is relied 
upon as a cause of recovery, the burden is on the plaintiff to prove 
the negligence alleged in the declaration and that the injury com¬ 
plained of was the direct and proximate result of the negligence 
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alleged. The evidence must show more than a mere probabil- 

99 ity of negligence. It is not sufficient that the evidence is con¬ 
sistent equally with the existence or non-existence of negli¬ 
gence, or with the fact that the injury did or did not result proxi- 
matelv from said negligence. There must he affirmative and pre¬ 
ponderating proof both of the defendant’s negligence, and of the 
fact that the injury complained of resulted proximately therefrom. 
(Granted) 

(3) The Court instructs the Jury that in this case no presumption 
of negligence on the part of the defendant arises from the occurrence 
of the accident, but on the contrary the presumption is, in the ab¬ 
sence of preponderating proof to the contrary, that the defendant has 
discharged all of its duties to the plaintiff. (Granted). 

(4) The Jury are instructed that in order to establish negligence 
on the part of the defendant, it is incumbent upon the plaintiff to 
prove the essential fact or facts to he more consistent with negligence 
than with the absence of it, and if the evidence in the cause is 
equally consistent with the existence or non-existence of negligence 
on the part of the defendant, then the jury must find for the defend¬ 
ant. (Rehpf d V*" 

(5) TfuTCourt instructs the jury that a railway company is in no 
sense an insurer of the safety of its employees nor is it responsible 
for any injury to its employees except where it is proved to the satis¬ 
faction of the jury that the injury was the usual and the prob- 

100 able result of the negligent act of the railway company, al¬ 
leged in the declaration; and its failure to use due care in dis¬ 
charging some duty which it owed its employees. Its whole duty is 
to use due and reasonable care and when this duty is performed the 
company is not responsible for any results however painful or ealani- 
it/ous thev mav l>e. 

(6) The Court instructs the jury that where injury results to an 
employee of the railway company from the neglect on the part of 
the company to observe some rule or regulation of the company itself, 
or some rule established or promulgated by authority of law, which 
has for its purpose the protection of the passengers of such company, 
or the public generally and not the protection of the employes, that 
then so far as such employe is concerned, there is no obligation upon 
said company to observe such rule and regulation, and its failure so 
to do cannot be relied upon as neglect of any duty owing by it to its 
employes or made the basis of a verdict against the defendant com¬ 
pany ^jUIcimlgdX 

(7) The Court instructs the jury that they have no right to base 
a verdict in favor of the plaintiff, on conjectures, suppositions, possi¬ 
bilities. -peculations, presumptions or even probabilities. Clear, sat¬ 
isfactory and preponderating proof is essential on each material 
|M»int Unless the evidence is so clear, satisfactory and free from 
doubt as to enable the jury and each meml>er thereof individually 
to say on their oaths that on each essential point it preponderates 
in favor of the plaintiff, then the plaintiff has failed to prove his case 

with that clearness required bv the law of the land and it is 

101 the duty of the jury to return a verdict for the defendant, 
even though they may think the probabilities favor the plain¬ 
tiff’s contentions rather than those of the defendant. (Refused) 
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(<S) It' the jury believe from the evidence that the defendant com¬ 
pany or its employes were negligent in tailing to comply with its 
own regulation to stop its ear at the strip sign, before running on to 
the draw of the highway bridge, and that- such regulation was 
adopted for the protection of the passengers and property of the de¬ 
fendant company from the danger?* of an open draw and that it was 
also negligent in running its car on said bridge at an unusual rate 
of speed, and that the plaintiff knew these facts, or either of them, 
or in the exercise of due care should have known them, or either of 
them, and could with such knowledge by the exercise of due care 
and the means within his power have avoided the injury by pulling 
down his trolley pole, or by giving the motonnan a signal to stop or 
otherwise, then it was his duty to do so without waiting for a stop 
or signals from the motonnan. and his failure to do so would be gross 
negligence, and if it resulted in his injury, would be the proximate 
cause thereof and their verdict must he for the defendant. (Re- 
s fused). 

(0) The Court instructs the jury that all negligence on the pari 
of an employer or his employees, is not such negligence in the legal 
sense as will make the master responsible for the results 
10*2 thereof. Negligence in the legal sense is the neglect by one 
person of a duty which he owes to the person injured. If an 
employer owes a duty to one person, or to a class of persons to guard 
against a given danger, and does not owe that duty to another person 
>r class of persons, and neglect.' to take proper precautions to protect 
the person to whom the duty was due in consequence whereof the 
person to whom the duty was due is not injured, but another person, 
to whom the duty was not due is injured, while in one sense this is 
negligence, it is not such negligence in the legal sense as would en¬ 
title the injured party to recover therefor; and in like manner, where 
an employer owes a duty to all persons to take precautions against 
a given danger, and fails to do >o. and in consequence thereof, while 
no injury results to anyone from the particular danger against which 
there was a duty to guard, but injury results from some other danger 
as to which there wa* no duty to guard the person injured, this also 
is in one sense negligence, but it is not such negligence in the legal 
sense as makes the employer responsible for the results. Therefore 
if the jury believe from tbe evidence in this case that the defendant 
company employed the plaintiff to serve it as a trolleyman on its line 
of electric railway between Alexandria and Washington; that the 
trolley was a mechanical device liable to slip from its wire at any 
time; that it employed and it was the duty of the plaintiff to watch 
said trolley pole and wire constantly, and at all times, in order to pre¬ 
vent its leaving its wire, and in event of its so leaving said wire, to 
restore it thereto a- quickly as possible: that in order to perform this 
duty, it was his duty to be on his constant guard prepared at 
103 all times to perform these duties; and that he was liable to l>e 
called on to perform them whenever the necessity should 
occur, and at whatever speed his train was traveling, and without 
warning: tha t the mint-in hir jnnrnpv "’here ft broal- ir> fho con- 
i ft e e t r^ was necessitated by the presence of the 
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draw in the high-way bridge, was a point where the trolley was pecu¬ 
liarly apt to jump the wire, and he had been warned of that fact; 
and if the jury further believe from the evidence that said point was 
also a point where it was proper for the defendant company to take 
special precautions to insure against, its car running into an open 
draw or to protect from injury other persons or property properly 
using the said bridge and that pursuant to and in performance of this 
duty the defendant had adopted a regulation requiring all of its cars 
to come to a full stop about five hundred feet after getting on said 
bridge in sight of said draw, and at a point three hundred feet dis¬ 
tant therefrom designated by a ‘‘stop" sign and that this rule was 
adopted for the purpose of preventing the passengers, employees and 
cars of said company from being precipitated into the river in event 
of the said draw being open at any time and that it had also adopted 
a speed regulation regulating the rate of speed on said draw and that 
said speed regulation was intended not as a protection to its em¬ 
ployees in operating said cars or trolley, but to prevent injury to its 
overhead wires on said bridge, its trolley poles and wheels and cars 
occasioned or made more likely by a higher rate of speed or to pre¬ 
vent injury to its cars or appliances or the persons or property of 
others properly using said bridge by lessening the probability 

104 of accident from contact or collision on said bridge or draw, 
and that on the day in question, the motorman running said 

car omitted 'to make said safety stop, and without slackening his 
speed, ran past said stop sign and said break in said wire, in conse¬ 
quence whereof said trolley rope slipped from the gras]) of and jerked 
the trolleyman so sharply that he, by reason thereof, lost his footing 
and fell from his car and was crushed, that then the defendant com¬ 
pany is not legally responsible therefor, and their verdict must be for 
the defendant, and this is so e ven though the jqiy mn y believe from 
the evidence t hat" at t!U J I Him t fMlh'l a ccident. 11 19 trolle yman. while 
“-heTlfnew he was on sain bridge, and that the motorman had' not 
slackened rts ypuFTfTtWf usually dtd Ivefore making said stop, did not 
imotr'ni fact' that the >top >ign had been passed, and was therefore 
not expecting the trolley to slip at the particular moment it did, and 
rTen Though the jury may believe that if said car had made its cus- 
' tom ary stop at said stop sign, that the trolleyman might have been 
better prepared for the occasion, and that by reason thereof the in¬ 
jury received by him might have been avoided. 

(10) The court instructs tin* jury that every person in entering 
the employment of another assumes the intrinsic risks of such em¬ 
ployment. That by the term “intrinsic risks” is meant such risks as 
usually flow from or accompany such employment as it is usually 
conducted other than the risk of the negligence of fellow servants, or 
the failure of a master to exercise due care in furnishing a safe place 

to work or employing competent servants, and if the jury be- 

105 lieve from the evidence that the defendant was injured by 
reason of any such risks or in some unknown or some unfor’- 

seen way, then the verdict must be for the defendant. (Refused) 

(11) If the Jury believe from the evidence that the plaintiff was 
not thrown from his place on the defendant’s car and injured at the 
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south end of the draw o{ the bridge mentioned in the plaintiff s decla- * 
ration, by reason of tlie manner in which said car passed onto the^^D^A. 
draw itselt, as stated in the plaintiff’s declaration, but that said 
Downey was injured at the north end of said draw, and as the car 
was passing from the said draw on to the north end of said bridge 
then their verdict must must be for the defendant even though they 
may believe that said car did not stop at the stop sign previous to 
entering on said draw pursuant to rule or that the said car ran 
thereon at a high and excessive rate of speed, or mav believe it 
equally as probable that he was hurt in the one way as in the other, 
or that be was injured in any other way. time or place than that 
mentioned in the declaration, (Granted) 

(1*2) 1 he Court instructs the jury that there is but one view of the 
evidence in this case which a verdict for the plaintiff can be returned 
and that is that the following facts are shown affirmatively by a pre- 
j*>nderanee of the evidence, to have existed at the time of the acci¬ 
dent complained of. 

(A) That the defendant company had previously promulgated to 
the knowledge of the plaintiff a rule prohibiting its cars from 

106 being driven on to the draw in the declaration mentioned at 
a speed exceeding 0 miles an hour. 

(B) That said rule was both intended by the company and re¬ 
lied on by the plaintiff as a means of guarding the trolleyman from 
danger. 

(C) That while the trolleyman was relying thereon the defend¬ 
ant’s motonnan carelessly and recklessly ran bis car on to said draw 

at a dangerous rate of speed, before the plaintiff had notice of the fact _ 
or in the exercise of due care coi\ld have had notice ofjLhe. fact thflf 
he was about to cross said drawee-—- 

(D) That in consequence thereof, the said plaintiff was thrown 
from the platform of said car and injured. 

(E) At the time. 

(F) At the place: and 

(G) In the manner mentioned in the declaration. 

The burden of proving each element is on the plaintiff. Tf the 
plaintiff fail- to establish either of these essential facts by a pre¬ 
ponderance of the evidence, then verdict must be for the defendant. 
(Granted as modified) 

( 16) If the jury believe from the evidence that the plaintiff was in¬ 
jured in some other way or from some other cause than that stated 
in the plaintiff’s declaration, or even while not so convinced they do 
not believe that the plaintiff has proved to them satisfactorily that 
he was injured in the manner and form alleged in his declaration 
they must find for the defendant, even though they may be con¬ 
vinced that some negligent act of the plaintiff or its employees 

107 caused or contracted to his injury. (Refused.) 

(14) The Court instructs the jury that the provisions of the 
employers’ liabilitvlawof June 1 lth.1006.so far as the same are valid, 
do not reply to the employees of an electric railway company while 
actually engaged in transporting passengers between a point or points 
in any state to a point or points within the District of Columbia, by 
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means of trolley ears operated by electricity, and if the jury beleve 
from theevidence that at (he timeof the accident complained of in the 
plaintiff’s declaration, the defendant company was such a company, 
so engaged, and that the plaintiff was employed by it in such trans¬ 
portation and was then so engaged and was injured by the negli¬ 
gence of a fellow servant likewise so employed and engaged, their 
verdict must be for the defendant. (Refused.) 

(15) It the jury believe from the evidence that the defendant’s 
car made its usual stop at the stop sign on the high-way bridge on No¬ 
vember 29, 1910. and then proceeded even at a speed in excess of 
that provided in its rules and that said car passed safely on to said 
draw, with the plaintiff holding the trolley rope in his hand, and 
that thereafter the trolley escaped from the said trollevman, either 
while he was attempting to adjust it to the trolley wire after getting 
oii said draw, or, as the car was about to pass from the draw to the 
north end of the bridge, or otherwise, then their verdict must he for 
the defendant. (Refused.) 


108 To the granting whereof and of each and every of them the 
plaintiff by his attorneys objected The court granted the 
defendant’s said prayers Nos 2. 3, 5, (> and 11 and refused and re¬ 
jected the defendant’s said prayers Nos. 1, 4, 7, S,J) J _JjQ r 4-3>44-^uid 
15, and modified the defendant’s prayer No.' 12'Trcinserting at the 
end of section 0 thereof, after the word “draw”, the following words: 
or if there was no rule limiting the speed, if in spite of that the mo- 
torman ran the train on to the draw at a dangerous rate of speed, 
^dangerous in reference to the ability of the trolley mail to perform] 
his duties.’* and as so modified granted and read the same to the! 
jury, and to the action of the Court in refusing to grant the said! 
prayer as offered and in modifying the said prayer by the addition! 
of the words aforesaid, and to the action of the Court in refusing to 1 
grant the said defendant’s prayers Nos. 1. 4, 7, 8, 9, 10, 13, 14 and 
15, the defendant by its attorneys excepted. 

The Court thereupon charged the jury as follows: 

‘‘Gentlemen of the Jury, as you are aware, the plaintiff, Edward 
A. Downey, sues the defendant, the Washington, Alexandria and 
Mount Vernon Railroad Company for injuries received bv him as a 
result of the alleged negligence of the defendant company, claiming 
a sum not exceeding $15,000. The declaration, which is the state¬ 
ment of this case, .contains two counts, the first charging the negli¬ 
gence of the company which consists in running the train at an ex¬ 
cessive rate of speed over this draw of which you have heard so 
much. The second! count varies from the first, in that it charges that 


the defendant company retained in its employ a motorman who had 
charge of the train, knowing that his reputation was that of 
109 a careless and reckless motorman, and that retaining him in 
the employment, with knowledge of that, or with grounds for 
believing that, the company was negligent, inasmuch as he ran the 
train at an excessive rate of speed on the draw. 

“I presume from the attention you have given the case you under¬ 
stand exactly the physical situation upon which this accusation of 
negligence on the part of the company is based. According to the 
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evidence of both sides, the trains, when they go upon the bridge and 
approach the draw come to a ston at the “Stop Sign” There is a 
break in the trolley wire at the draw over which the wheel of the 
trolley pole runs, and through which the power is furnished, that 
break being necessitated by the fact of the draw in the bridge which 
swings open, and the draw could not swing if there was not this 
break in the wire; that this small interval of q»aee between the two 
wires is covered by an apparatus which is intended to carry the trol¬ 
ley wheel across this break, but which, according to the testimony, 
operates with different success, so that they have on the rear of each 
motor car, or on the front of the trailer, the second car. a trolley- 
man whose duties are described as those of trolleyman. The trolley- 
man stands there with the ro|>e in bis hand for the purpose of keep¬ 
ing the trolley wheel on the wire when going across this bridge and 
on all parts of the line. That this trolley pole has a spring which 
forces it up against the wire with sufficient tension to carry it there 
ordinarily, but. as the evidence shows, it frequently, at different 
places on the line, jumps the wire and the trolleyman’s duty 

110 is to pull that trolley down to prevent it from hitting the 
cross wires which prevail along the tracks in the country, or 

from hitting the bridge, as it did in tbi> case. 

“The plaintiff was a trolleyman. and on this night in question. 
November 20. 1007. was engaged in the performance of bis duty as 
a trolleyman on the rear platform of the motor car. of which Mr. 
droves was the motorman. As 1 say the allegation is that the -peed 
of the car was so excessive as the result of carelessness of Mr. drove. 
Xvho was agent of the company, that when the trolleyman. Downey, 
got to the point where there was a break in the south side of the draw. 
j; the connection was missed, the trolley pole flew up, and he having 
held in some way to the rope was jerked off his feet and wa- thrown 
on the track and his leg injured as you have heard described. Now, 
that is the allegation on the part of the plaintiff as to the negligence 
of the company on which the plaintiff bases his right of recovery. 

“The law in the case is somewhat complicated and 1 will have to 
detain you somewhat longer than usual, because the distinction is 
somewhat different, and I want you to get a* clearly as possible an 
understanding of the law. The facts should be found in accordance 
with the principles of law which T shall now state to you. 

“The first question that arises i.-. what is the duty of the defend¬ 
ant railroad company to its employees? Something has been said 
about a change in tbe law by an act of Congress. That is a matter 
you need not concern yourselves with, because T shall give you the 
law as T now understand it. and it makes no difference what 

111 it was before as to this duty which tbe company owed to its 
employees, and it may be fairlv stated in this way: 

“That it is the duty of a railway company, acting through it* 
agents and servant*, to exercise ordinary care to prevent and avoid 
injury to its other employes while engaged in the discharge of their 
duty; and to that end it is the duty of the servants and employes 
of railway companies in charge of and operating trains and cars to 
exercise ordinary care to prevent and avoid injuring other employes 
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working or employed upon said cars, and the failure on the part of 
such railway company’s employes in charge of the movements of 
such train or cars to exercise such ordinary care and prudence, is 
negligence. 

‘‘Now. in connection with that 1 will also state the law to he this: 

“That a rail way company is in no sense an insurer of the safety 
of its employes, nor is it res|>onsihle for any injury to its employees 
except where it is proved to the satisfaction of the jury that the in¬ 
jury was the usual and the probable result of the negligent act of 
the railway company, alleged in the declaration: and its failure to 
use due care in discharging some duty which it owed to its em¬ 
ployees. Tts whole duty is to use due and reasonable care and 
when this duty is performed the company is not responsible for 
any results however painful or calamitous they may he.” 

“Tn the natural course of an inquiry of this sort you will want to 
know upon whom rests the burden, or to put that the other way. 
the failure to exercise ordinary care on the paid of the defend- 

112 ant. Upon whom is imposed the duty of proving the case, 
the law upon that point is: 

“That when negligence is relied upon a< a cause of recovery, the 
burden is on the plaintiff to prove the negligence alleged in the 
declaration.' and that the injury complained of was the direct and 
proximate result of the negligence alleged. The evidence must show 
more than a mere probability of negligence. Tt is not sufficient that 
the evidence is consistent equally with the existence or non-existence 
of negligence, or with the fact that the injury did or did not result 
proximately from said negligence. There must be affirmative and 
preponderating proof both of the defendant’s negligence, and of 
the fact that the injury complained of resulted proximately there¬ 
from.” 

“And in this case no presumption of negligence on the part of 
the defendant arises from the occurrence of the accident, but as I 
have said already, in the absence of preponderating proof to the 
contrary, that the defendant has discharged all of his duties to the 
plaintiff. Putting that in more colloquial language, it simply 
means the mere fact that the plaintiff sustained injury on the de¬ 
fendant's cars, raises no presumption of negligence on the part of 
the defendant. The burden is upon the plaintiff, not only to es¬ 
tablish the negligence hut that the negligence was the proximate 
cause of the injury itself.” 

“The jury are instructed that if they believe from the evidence 
that the trolley wheel would jump or fly off from the wire at the 
south end of the draw when the car was proceeding rapidly and at 
a dangerous rate of speed when entering upon the draw and that 
it was under all the circumstances and facts surrounding the case 
— anrTtfr ^evi don ee" 1 leTonTydu ~a negligent and imprudent act 

113 for thembTorman To riTn safd car at a Taptfr rate of speed 
uj>on ihe itrrnrr r md- i - f yo n db^tieve from the evidence tbat 

the train was run at a rapid and dangerous rate of speed by the 
motorman. Groves, upon and over said draw at the time of the 
accident to the plaintiff, which speed prevented the plaintiff from 
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pullipfl f) nwm trrJlny ppjp , cau se d t.hft tr olley to fl y off at the 
- south end of the draw and jerk or throw the plaintiff off the car 
while he was in the proper discharge of his duties, and that the said 
rate of speed was a proximate or direct cause of the accident and in¬ 
jury to the plaintiff, they may find a verdict for the plaintiff.’’ 
j “I add to that: “In determining whether the rapid rate of speed 
I was the cause of the plaintiff’s inability to pull down the said trollev 
pole, you will consider all the testimony of both plaintiff and de¬ 
fendant as to the effect of the speed of the car on the facilitv with 
"which said trolleyman could pull down said pole.” 

“In other words, you recall the testimony on both sides of the 
question as to the effect of the speed of the car upon the trollev 
leaving the wire. I would not attempt to go over it, it is very com¬ 
plicated, but you must consider that in connection with the ques¬ 
tion whether the speed of the car was the proximate cause of the 
trolley jumping the wire at the place where the wire was discon¬ 
nected, at the south end of the draw. ^Jf it li;|«| pnthi ng-fr^-do with 
the jumping of the trolley from tin* wire, why, then it is not the 
proximate cause of the aecidCTTtT So you go hack to see what is the 
effect, from the evidence, of the speed of the car upon the liability— 
of the trolley to leave the wire at the south end of the draw.” 
114 “Now. 1 further instruct vou “That you are the exclusive 
judges of the credibility of the witnesses and the weight to 
l>e given to the testimony, and all questions of negligence by the 
defendants, and of contributory negligence of the plaintiff are to 
he determined by the jury.” 

“That in the District of Columbia, where an employee of a rail¬ 
way company, engaged in the discharge of his duties, is injured 
by the negligence of another employee or servant of the company 
also so engaged, the railway company shall he liable to the person 
injured for all damages which may result to him by reason of such 
negligence, unless he has bv his own negligence contributed to his 
injury. The jury are also instructed that the fact* that the em¬ 
ployee injured may have l>een guilty of contributory negligence 
shall not bar a recovery for his injuries where his contributory 
negligence was slight, and that of the other employee was gross in 
comparison, hut the damages in such case shall l>e diminished in 
proportion to the amount of negligence attributed to such injured 
employee.” 

“In other words, that is the law which I have referred to which 
changes the old law in regard to the liability of the company for 
injuries to the plaintiff caused by the negligence of a co-employee, 
and it is a fair statement of the existing law. So. if you find that 
the plaintiff was negligent himself, which we call contributory’ 
negligence, and that negligence contributed to the accident, yet he 
would not be barred from reeoverv, hut it would be vour dutv to 

• %J * 

adjust the amount of his negligence in proportion to the 
llo negligence of the employee who caused the accident and give 
your verdict, if you thought he was entitled to one. in rela¬ 
tive proportion to those two degree^ of negligence.” 

“That where injury results to an employee of the railway com- 
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pany from the neglect on the part of the company to observe some 
rule or regulation of the company itself, or some rule established 
or promulgated by authority of law, which has for its purpose the 
protection of the passengers of such company, or the public gen¬ 
erally and not the protection of the employees, that then so far as 
such employee is concerned, there is no obligation upon said com¬ 
pany to observe such rule and regulation, and its failure so to do 
cannot l>e relied upon as neglect of any duty owing by it to its 
employees or made the basis of a verdict against the defendant 
company.” \ 

“I can explain that. T think, in more simple language. There is I 
no dispute in the evidence that at a considerable distance south of 
the south end of the draw, there was what is termed a “Stop Sign,” 
which obligated the motorman of the defendant company to stop 
as he a p proa died the draw; that “Stop Sign” was about 307 or 308 
feet from the draw. If you l>elieve from the evidence that the pur¬ 
pose of that order was to protect the passengers who rode on that 
train, from being propelled into and upon the draw, in other words, 
the purpose was that the employees of the company should stop to 
ascertain whether the draw was open or not, for the purpose of pro¬ 
tecting travelers upon the road, and for that purpose only, then the 
failure to stop could not he relied upon by the plaintiff in this case 
for recovery; provided, you 1 elieve there was a failure to stop 

116 as a basis for recovery, because the rule was not promulgated 

or adopted for his benefit; that ^ if vam i iw wt - 

whuL il-YO U-.believe that it was adopted fox his benefit, then vow have 
a ndlUQ rely upQu.iW and if the car failed to stop and he was in¬ 
jured by reason of the failure and it was the proximate cause of the 
failure to stop, then he would be entitled to recover. You can see 
The distinction. The evidence here is, there is a conclusion that 
this order was to sto p; T leave it to yog to -,ny ^ mnaiaii - 

Jlie p u rpose o f ]u'oteeting the passengers only. <> r for the purpose of 
giving tJie'TfoTteyniarTa’TTlTi'nr 1 ^ttV nrtJilsf hTinselT 

brent T ii (he <1 raw. T*a7n not discussing 
that, whether he did or did not "stop; thatis a disputed question of 
fact for you to determine and not for me to pass any opinion on.” 

“T further instruct you that “If you believe from the evidence 
that the plaintiff was not thrown from his place on the defendant’s 
car and injured at the south end of the draw or the bridge men¬ 
tioned in the plaintiff’s declaration, by reason of the manner in 
which said car passed onto the said draw itself, as stated in the 
plaintiff’s declaration, but that said Downey was injured at the 
north end of the said draw and as the car was passing from the 
said draw on to the north end of said bridge, then their verdict 
must be for the defendant, even though they may believe that said 
car did not stop at the stop sign previous to entering on said draw 
pursuant to rule or that the car ran thereon at a high and excessive 
rate of speed, or may believe it equally as probable that he was 
hurt in the one way as in the other, or that he was injured in any 
other way, time or place than that mentioned in the decla- 

117 ration.” 

“In other words, the rule of law is that the plaintiff must 
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state the facts which constitute the negligence of the defendant. 
This declaration states the negligence to have occurred from driv¬ 
ing on to the draw from the south end and causing the trolley pole 
to fly up at that point. If you believe from the testimony that that 
was not the way the accident happened, that it happened some other 
way. then the plaintiff would not he entitled to recover, because 

/ he has not stated the facts as the accident subsequently developed. 
/ “The Court instincts the jury that there is but one view of the 
evidence in this case upon which a verdict for the plaintiff can be 
returned and that is that the following facts are shown affirmatively 
by a preponderance of the evidence, to have existed at the time 
of the accident complained of: 

(tr) That the defendant company had previously promulgated to 
the knowledge of the plaintiff a rule prohibiting its cars from being 
driven on to the draw in the declaration mentioned at a speed ex¬ 
ceeding six miles an hour. 

(b) That said rule was both intended by the company and relied 
on by the plaintiff a- a means of guarding the trolleyman from 
danger. 

(r) That while the trolleyman was relying thereon the defend¬ 
ant’s motorman carelessly and recklessly ran his car on to said 
draw at a dangerous rate of speed, before the plaintiff had notice 
of the fact m* in the exercise of due care could have had notice of 
the fad that he was about to cross said draw or if there was 
1 IS no rule limiting the speed, if in <pite of that, the motorman 
ran the train on to (lie draw at a dangerous rate of speed, 
dangerous in reference to the ability of the trolleyman to perform 
his duty. 

(fl) That in consequence thereof, the said plaintiff was thrown 
from the platform <>f -aid car and injured. 

( e) At the time: 

(/) At the place: and 

(g) In the manner mentioned in the declaration. 

The burden of proving each element is on the plaintiff. If the 
plaintiff fails to establish either of these essential facts by a pre¬ 
ponderance of the evidence, then the verdict must be for the de¬ 
fendant.” 

“One more instruction on the measure of damages. “T instruct 
i you that if you find a verdict for the plaintiff, you should render 
\ a verdict in his favor for such sum (not exceeding the amount 


claimed in the declaration) as in your judgment will reasonably 
compensate him for the pain resulting from the injury and the loss 
of his foot: for the inconvenience to which he has l>een put and 
which he will be likely to be put during the remainder of his life 
in consequence of the los- of hi-- foot: for the mental suffering, past 
and future, which the jury may find to be the natural and necessary 
consequence of the loss of thi* foot, and for such pecuniary loss a« 
the direct result of the injury which you may find from the evi¬ 
dence that he is reasonably likely to sustain hereafter in consequence 
of his being deprived of one of his feet.” That you can take into 
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consideration with the previous instruction which I have 
119 given you. that if you lind lie was negligent, and the de¬ 
fendants own agent was also negligent, then you should di¬ 
minish the plaintiff's recovery in such proportion as his negligence 
bears to the negligence of the defendant company. You may take 
the case.” 


The defendant, by its counsel, then and there, before the jury 
retired, and in the presence of the in rv. severally 
following portions of the charge of the Couri to tlie jury, to wit: 

,,fr TccordTng to tiie evidence of’both^ siites^Tie* trains, when they 
go upon the bridge and approach the draw, come to a stop at the 
stop sign. There is a break in the trolley wire at the draw over 
which the wheel of the trolley pole runs, and through which the 
power is furnished, that break being necessitated by the fact of 
the draw in the bridge which swings open, and the draw could 
not swing if there was not this break in the wire.” 

“In determining whether the rapid rate of speed was the cause 
of the plaintiff's inability to pull down the said trolley pole, you 
will consider all the testimony of both plaintiff and defendant as 
to the effect of the speed of the car on the facility with which said 
trolleyman could pull down said pole.” 

‘‘There is no dispute in the evidence that at a considerable dis¬ 
tance south of the south end of the draw, there is what is termed 


a “Stop Sign’' which obligated the motorman of the defendant com¬ 
pany to stop as he approached the draw; that “Stop Sign” was 
about 307 or 308 feet from the draw. If vou believe from the evi¬ 


dence that the purpose of that order was to protect the pas- 
120 sengers who rode on that train, from being propelled into 
and upon the draw, in other words, the purpose was that the 
employees of the said company should stop to ascertain whether 
the draw was open or not for the purpose of protecting travelers 
upon the road, and for that purpose only, then the failure to stop 
could not he relied upon by the plaintiff in this case for recovery'; 
provided you believe there was a failure to stop, as a basis for re¬ 
covery because the rule was not promulgated or adopted for his 
benefit; that is, if you believe it was not; but, if y r ou believe that it 
was adopted for his benefit, then you have a right to rely upon it, 
and if the car failed to stop and he was injured by reason of the 
failure, and it was the proximate cause of the failure to stop, then 
he would be entitled to recover. You can see the distinction. The 


evidence here is, there is a conclusion that this order was to stop; 
I leave it — you to say whether it was for the purpose of protect¬ 
ing the passengers only, or for the purpose of giving the trolleyman 
a chance to adjust himself to pull his trolley down when he came 
to the break in the draw. T am not discussing that, whether he 
did or did not stop: that is a disputed question of fact for you to 
determine and not for me to pass any opinion on.” 

The several exceptions of the defendant by its counsel to the 
foregoing portions of the charge of the Court to the jury were duly r 
noted by the Court upon its minutes. 

Whereupon the defendant by its counsel renewed its objections 
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separately and severally to the granting by the Court of the plaintiff - 
prayers numbered 1, 2, 5, b, and 7 and the refusal of the 
121 Court to grant defendant's prayers nuinl>ered 4, 7, 8, 9, 10. 

13, 14, and 15, and the modification of defendant's prayer 
numbered 12, and to the refusal of the Court to grant said prayer 
as tendered, which objections ln?ing overruled by the Court, the 
defendant by its counsel, then and there noted their exception, 
which exception was duly noted hv the Court upon its minutes. 

Thereupon the jury retired and returned a verdict for the plain¬ 
tiff’ for the sum of $5,000.00. 

Be it remembered that each of the separate and several excep¬ 
tions taken by counsel for defendant to the rulings of the Court 
as to the exclusion and admission of evidence and the rulings of the 
Court in admitting and refusing the instructions to the Jury, were 
taken hv counsel for defendant, then and there, before the jury re¬ 
tired, separately and severally, and said exceptions were then and 
there separately and severally duly noted upon the minutes of the 
•Justice presiding at the trial, and in order that the foregoing mat¬ 
ters and things which would not otherwise appear of record may he 
made so to appear, and that it may he made known that the fore¬ 
going constitutes the substance of the evidence given in the course 
of the trial of this cause, counsel for the defendant, prays the Court 
to sign this hill of exceptions which has heen settled by agreement 
of counsel for both parties, and the same is accordingly so signed 
and sealed by the Court and made a part of the record in this cause, 
this 30th dav of August. A. D. 1912. 

ASIILEY M. GOULD, 

Associate Justice of the Supreme Court 

of the District of Columbia. 


122 A*si(/n mnit of Errors. 

Filed September 9. 1912. 

* * * * * * * 

The Court erred as follows: 

(1) In admitting in evidence order of defendant Company dated 
February 8, 1900. directing trains to stop at the ‘‘Stop Sign'' on the 
Highway Bridge. 

(2) In admitting in evidence, testimony as to the reputation of 
motorman Groves for carelessness and fast running. 

(3) In admitting in evidence testimony as to negligence of mo¬ 
torman Groves in running past switches. 

(4) In admitting in evidence testimony as to instructions con¬ 
cerning “Stop Sign" given the plaintiff by Joseph \V. Dodd when 
the said Dodd was breaking plaintiff in. 

(5) In admitting in evidence testimony of Harvey K. Shaner as 
to the speed that a car could get up between the “Stop Sign” and 
the Draw. 
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( 6 ) In admitting in evidence testimony of plaintiff as to instruc¬ 
tions given him while being broken in, concerning the crossing of 
the draw. 


(7) In refusing to admit in evidence testimony of the 
123 stenographer at the former trial of this case that no witness 
was produced by the plaintiff to establish any regulation of 
the defendant Company governing speed of cars on the Bridge. 

( 8 ) In refusing to instruct the jury that upon the evidence of 
the plaintiff, its verdict should be for the defendant. 

(9) In refusing to instruct the jury that upon the whole evidence, 

its verdict should be for the defendant. 4 


(10) In granting plaintiff’s prayers numbered One (1), five (5) 
and six ((>) as offered and in granting plaintiff’s prayers numbered, 
two (2) and seven (7) as modified. 

( 11 ) In refusing to grant defendant’s prayers numbered one ( 1 ), 
four (4), Seven (7), eight ( 8 ), nine ( 0 ), ten (10), thirteen (13), 
fourteen (14), and fifteen ( 15) and in refusing to grant defendant's 
prayer numbered twelve ( 12 ), and in modifying said prayer num¬ 
bered twelve ( 12 ) and granting the same as modified. 


(12) In charging the jury as follows: 

‘‘In determining whether the rapid rate of speed was the cause of 
the plaintiff's inability to pull down the said trolley pole, you will 
consider all the testimony of both plaintiff ami defendant as to the 
effect of the speed of the car or the facility with which said trolley- 
man could pull down said trolley pole.’’ 


‘The evidence here is, there is a conclusion that this order (refer 


ring to order of the defendant company to stop at the “Stop Sign”) 
was to Stop ; 1 leave it to you to say whether it was for the purpose of 
protecting the passengers only, or for the purpose of giving the trol- 


leyman a chance to adjust himself to pull his trolley down when he 


came to the break in the draw." 


JOHN S. BARBOUR. 

I). S. MACKALL, 

BASIL I). BOTELER,. 
Attorneys for Defendant. 


124 Directions to Clerk far Preparation of Transcript of Record. 

Filed September 9, 1912. 

******* 

The Clerk, in preparing the transcript of record in the above en¬ 
titled cause, will please embody the following, viz: 

(1) The Plaintiff’s declaration. 

(2) The Defendant's plea. 

(3) The Plaintiff’s joinder of issue. .. i 

(4) Memo. Verdict of Jury for Defendant. 

(5) Plaintiff's motion for New Trial. 

( 0 ) Memo. Continuances of Plaintiff’s motion for New Trial. 
(7) Memo. Plaintiff’s motion for New Trial granted and verdict 
set aside. 
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(8) Memo. Verdict of Jury for Plaintiff. 

(9) Defendant s motion for New Trial. 

(10) Memo. Continuances of Defendant s motion for New Trial. 

(11) Memo. Defendant’s motion for new trial overruled, judg¬ 
ment on verdict for plaintiff, appeal noted, and bond fixed. 

(1*2) Memo. Bond filed. 

(18) Memo. Bill of Exceptions submitted (May 10, 101*2). 

(14) Bill of Exceptions, notice A: affidavit of service. 

(15) Memo. Extensions of time to file record in Court of Ap¬ 
peals. 

(16) Assignment of Errors. 

(17) This designation. 

125 JOHN S. BARBOUR. 

I). S. MACKALL. 

BASIL L. BOTELER, 
Attorneys for Defrnrfaut. 


126 Supreme Court of the District of Columbia. 

United Status ok America. 

I)isfrirt of Columbia, ss: 

1. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
1*25. both inclusive, to be a true and correct transcript of tlie record, 
according to directions of counsel herein filed, copy of which L 
made part of this transcript, in cause No 51165 at Law. wherein 
Edward A. Downey is Plaintiff and Washington, Alexandria and 
Mt Vernon Railway Company, a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 

hi testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
27th day of September, 1012. 

0 

| Seal Supreme Court of the District of Columbia.1 

JOHN R. YOUNG, cirri-. 


Endorsed on cover: District of Columbia Supreme Court. No. 
*2467. Washington. Alexandria and Mt. Vernon Railway Co.. &c.. 
appellant, vs. Edward A. Downey. Court of Appeals, District of 
Columbia. Filed Sep. *28. 1012. Henry W. Hodges, clerk. 
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iln the (Eflurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1912. 


No. »*7. 

_ 

WASHINGTON, ALEXANDRIA & MT. VERNON 
RAILWAY COMPANY, A CORPORATION, 
APPELLANT, 


vs. 

EDWARD A. DOWNEY, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


! BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment in favor of the appel¬ 
lee in a suit instituted against the appellant company 
November 28, 1908, to recover damages for personal in¬ 
juries alleged to have been sustained by the appellee as 
the result of an accident on the Highway Bridge in the 
District of Columbia on November 29, 1907, whereby 
the plaintiff was thrown from the cars of the defendant 
company and had one of his feet cut off. 

The declaration is in two counts. The first alleges that 
on November 29, 1907, the defendant, a Virginia cor¬ 
poration, was a common carrier of passengers and freight 
for hire and was engaged in trade or commerce in the 
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District of Columbia and between the District of 
Columbia and the State of Virginia, by means 
of cars and trains propelled over its railway tracks by 
electric power; that from the north end of said bridge 
the cars were operated over the bridge and throughout 
the extent of its line in Virginia by what is known as the 
overhead trolley, and from the north end of the bridge 
to its station in the city by the underground system. The 
trolley wheel was kept in contact with the wire by means 
of a spring attached to the trolley pole attached to which 
was a rope reaching down to the rear platform and used 
by the trolley man or brakeman to control and adjust the 
trolley wheel to the overhead wire when the cars were 
in motion and to release the pole from the wire as occa¬ 
sion required; there was a draw in the bridge at either 
end of which the rails of the track and the overhead 
trolley wire were disconnected to permit the draw to be 
swung open; the defendant company had given orders 
to its motormen and conductors requiring them to bring 
the defendant’s cars to a stop at either end of said draw 
before running them across the same, and had stop 
signs and signals at either end of the draw, so that the 
trolleyman or brakeman by means of the rope could, 
before reaching the point where the wires were discon¬ 
nected, pull down the trolley wheel from the said wire 
until that point was passed, to prevent the wheel from 
becoming violently displaced from said wire by reason 
of the disconnection, and flying off and upwards and 
damaging the same and the said bridge and cars, and 
that the stopping of said cars on said bridge was notice 
to the trolleyman that the point of disconnection in said 
wire was about to be reached and to be in readiness for 
the performance of his duties as aforesaid; that plaintiff 
was in the employ of the company as a trolleyman on its 
cars “running over its said tracks in the said District of 
Columbia, and between the said District and the State 


3 


of Virginia” upon a train composed of a motor car draw¬ 
ing another car called a trailer; the train was operated 
and controlled by Wa T lace Groves, a motorman, whose 
duty it was to start and stop the train and regulate its 
speed; Groves was on the front of the motor car and the 
plaintiff, in the discharge of his duties, was on the rear 
platform of the car, on a trip from Alexandria to Wash¬ 
ington, at about 10.45 p. m., and thereupon it became the 
duty of Groves to stop said train before passing upon the 
said draw and thereby notify the plaintiff of the approach 
to the said place, and then to proceed slowly with the 
train in passing said place “so as to enable the plaintiff 
safely and securely to pull the said trolley wheel down¬ 
wards off and from the said wire before the said wheel 
should reach the end of said wire where it was discon¬ 
nected, and would violently fly off and from the same,” 
but the motorman Groves did not stop at the draw, but 
propelled the train at a high and excessive and unlawful 
rate of speed, exceeding fifteen miles an hour, while the 
plaintiff, being on the center of the rear platform of the 
motor car, “could not see or know of the near approach 
of the car to the end of the draw where the wire was dis¬ 
connected as aforesaid,” was holding the trolley ropes in 
his hands awaiting the stoppage of the train before pass¬ 
ing upon the draw and that the said train being so pro¬ 
pelled as aforesaid without stopping caused the trolley 
wheel to be thrown from the wire with great force and 
to fly upwards and break and violently pull the trolley 
rope held by the plaintiff upwards, thereby jerking the 
plaintiff from the platform upon the roadway of the 
bridge with the result that his left foot was crushed and 
had to be amputated. 

The second count is substantially identical with the 
first count with the additional allegation that Wallace 
Groves, the motorman in charge of the car, had for a 
long time been in the employment of the defendant, and 
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that he was assigned to discharge his duties as trolley- 
man; that the said Wallace Groves at the time aforesaid 
and for a long time prior thereto had been negligent, in¬ 
competent, and reckless to the knowledge of the defend¬ 
ant company, which, by the use of ordinary diligence, 
would have discovered that he was a negligent and unsafe 
motorman, and that the injury resulted from his negli¬ 
gence as aforesaid, whereby in consequence of the negli¬ 
gence of the defendant company in keeping in its employ 
an employee known to be unfit, the injury had resulted. 

The defendant company plead not guilty and issue was 
joined upon the defendant’s plea on December 21, 1908, 
and trial was had thereon on March 21, 1910, before Mr. 
(’hief Justice Clabaugh and a jury. The court instructed 
a verdict for the defendant. The plaintiff on March 24th 
tiled motion for a new trial and the same were con¬ 
tinued from time to time until June 24, 1910, when the 
motion was granted and a new trial awarded. The record 
is silent as to the ground upon which this new trial was 
awarded. 

The same cause came on for a second trial before Mr. 
Justice Gould and a jury and resulted in a verdict for 
the plaintiff for $5,000 on February 27, 1912, with nothing 
to show upon what ground the verdict was awarded. 

Motion for a new trial was overruled, and a judgment 
entered for the plaintiff on March 29, 1912, from which 
(he appellant has perfected this appeal. 

At the conclusion of the plaintiff’s case the defendant 
moved the court to instruct the jury to return a verdict 
for the defendant on the grounds, among others: 

That the provisions of the Employers’ Liability Act of 
1906 have no application to a case like the one under 
consideration, and that, if applicable, said act is uncon¬ 
stitutional and void. 

That neither under the averments of the declara¬ 
tion or proofs submitted in support thereof, had the 
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plaintiff established any act or acts of negligence which 
would support a verdict in his favor. 

At the conclusion of the defendants’ case, this motion 
was renewed on the same grounds and upon the further 
ground that the court had committed error in admitting 
certain evidence. 

The appellant further relies on its assignment of errors 
in respect to admission of certain evidence, in granting 
and refusing certain prayers, and to certain parts of the 
court’s charge. 

Assignment of Errors. 

It is respectfully submitted that the court erred: 

1. In admitting evidence of the presence of the Stop 
Sign on the bridge, and the order in respect thereto. 

2. In admitting evidence as to the reputation of 
Groves, the motorman. 

3. In admitting the evidence of the witness Litchford 
as to the existence of a rule prescribing a speed regula¬ 
tion of six miles on the bridge. 

4. In admitting the evidence of witness Shaner as to 
the speed that a car could acquire between the Stop 
Sign and the draw if it had stopped. 

5. In admitting evidence of what was told the plain¬ 
tiff by the trolleyman who broke him in prior to his 
employment as a trolleyman by defendant. 

6. In overruling the defendant’s motion to instruct 
the jury to return a verdict in favor of the defendant. 

7. In granting the first, fifth, sixth, and seventh 
prayers offered by the plaintiff. 

8. In granting the second prayer offered by the plain¬ 
tiff as modified. 

9. In refusing to grant the eighth prayer offered by 
the defendant. 

10. In refusing to grant the ninth prayer offered by 
the defendant. 
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11. In refusing to grant the tenth prayer offered by 
the defendant, and in modifying the twelfth prayer 
offered by the defendant, and in refusing the same as 
requested by the defendant. 

12. In refusing .to grant the thirteenth prayer offered 
by the defendant. 

13. In refusing to grant the fifteenth prayer offered by 
the defendant record. 

14. In charging the jury in respect to the specific 
matters excepted to (P. Rec., p. 65). 

The Evidence. 

The evidence introduced on behalf of the plaintiff 
tends to prove that at the time of the accident, the train 
was running at a rate of speed variously estimated from 
fifteen to twenty-five miles an hour, which was the usual 
speed on the road, though according to some witnesses 
faster than the usual speed on the bridge; that the plain¬ 
tiff had never been notified of or knew of any speed regula¬ 
tion on the bridge; that upon reaching the bridge the 
motor man did not slow down as he usually did, nor did 
he stop at the Stop Sign as he usually did, nor did he 
slacken his speed as he approached the draw; that the 
trolley left the wire at the draw, and the plaintiff was 
injured by being jerked from his footing and thrown 
under the wheels; that it was the duty of a trolleyman to 
look after the trolley, to watch out for signals and flag 
crossings; that the trolley wheel would not pass over the 
disconnection at the draw “unless a car is going real 
slow; if going fast you would have to pull it down, and 
unless you are going at a pretty good speed the trolley 
will not jump off at the draw,” but all of the witnesses 
for the plaintiff practically united in the statement that 
ft was the trolleyman’s duty to pull the trolley down in 
passing on and off the draw at the point of disconnec¬ 
tion between the trolley wires; that while there was a 









7 


rule requiring the motorman to stop the ear at the stop 
sign before approaching the draw that this stop was what 
is termed a safety stop and was not intended as a safe¬ 
guard for the trolleyman or the crew, but was merely 
to avoid the risk of the car being propelled into the open 
draw if permitted to approach the draw without coming 
to a full stop before going on to it. They also united in 
the statement that the trolley is as liable to leave the 
wire at one place as at another, and just as liable to 
leave the wire when running along through the country 
as w hen running on the bridge; that it was the duty of the 
trolleyman to keep his hand constantly on the trolley 
rope, ready at any instant to prevent its flying up and 
coming in contact with stay wires which held the trolley 
wire in position out in the country as w ell as on the bridge 
and that there is more danger w r hen the trolley wheel 
leaves the wire in the country on account of the dark¬ 
ness than when it leaves it on the bridge; that after 
he had stopped at the stop sign, which was more than 
300 feet from the draw, it w r as the duty of the trolley¬ 
man to give the motorman a signal to go ahead; that no 
other stop was made betw een the stop sign and the draw r ; 
that “when the front wheels of the first car strike the 
draw you know you are at the place where you ought to 
pull the trolley down;” that it was the duty of the 
trolleyman to be on the watch-out; that the bridge was 
lighted up with a number of arc lights, both in the centre 
of it and on the sides. “Of course you can tell when you 
hit the draw by the red gate there.” So when you passed 
the point where the gates are at the same time you pass 
the draw; and the witness who broke the trolleyman in 
testified on behalf of the plaintiff, “I told him the stop 
sign there is for the motorman to stop on account of the 
draw and wait for a signal to go ahead; that when the 
trolley hits that disconnection in the trolley wire at 
the draw , it is liable to fly off, except w T hen you are run- 
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ning real slow it is liable to ride over.” Joseph Dodd, 
witness for plaintiff, testified (P. Rec., p. 17); “that of 
course there is no regular signal for the trolley man when 
he reached that draw; that the motorman never gives 
you any signal; the trolleyman always looks out; that 
the stop sign is a long way from where they pull the trolley 
down;” that the company had printed rules as to the 
duties of trolleymen; that these rules were furnished 
the witness and all other trolleymen; and (P. Rec., 
p. 22), “that it was the duty of the trolleyman to be 
on constant lookout; the trolley was liable to jump at 
any time; it was his duty to have his hands on that rope 
ready to prevent it flying up at any moment ; that it 
was no more liable to jump off on the bridge, than it 
was going through the country; that his duties on the 
bridge were just exactly what they were going through 
the country and if the trolley was liable to jump, it was 
safer to jump off on the bridge than it would be out in 
the country; that there are stay wires all along through 
the country and by the trolley jumping off it is liable 
to break these stay wires and pull the trolley out; in the 
country it is dark, and you can see much better on the 
bridge; a man can not get on that bridge without know¬ 
ing it; that it is all lighted up, nor can he get to the draw 
without knowing it; he can see the long bridge on one 
side, and the green lights against the channel; he can 
see there where he is approaching the channel and look 
to the other side and see the gates before he gets to the 
draw; it is the duty of the trolleyman to watch out for 
the draw;” . . . “the motorman does not give him 

any signal that you are about to get on the draw; the 
trolleyman can tell that by observation; he can tell by 
the lights on the opposite bridge; by the number of spans 
he crosses, and by the fact that the front trucks strike 
the draw; if he just watches out, there is no reason in the 
world why he should not know that his car is approach- 
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ing the draw, and it does not make any difference how 
fast lie is going: it is just as easy to witness to pull the 
trolley down when the car is going fast as when it is 
going slow; when the car is going fast it would make him 
more particular to hold on to his rope, and when the car 
is going fast it is all the more the duty of the trolleyman 
to pull it down at this particular place,” . . . “The 

trolleyman, as far back as that stop, can see the draw 
if he looks out on the side; if he was standing in the 
middle of the first platform of the rear car, it would 
not be in his line of vision” . . . “if the trolley¬ 

man thought that the train was going too fast/he could 
cut off the power by simply pulling down that trolley; 
there is not any trouble for him to stop the car if he 
wanted to; all he would have to do would be to pull 
down his trolley and signal the motorman to stop; there 
is no trouble about that” . . . “that the trolley¬ 

man that has been used to trolleying over that bridge 
generally knows when he gets to that sign and if the 
motorman does not stop, then it is his duty to find out 
why the motorman did not stop. He could easily enough 
see when he gets to that stop sign by looking out on the 
side of the gate; you can see the gate witness supposes 
for a quarter of a mile off with red signals on them. When 
you get to the side of the car you could pull your trolley 
down at the same time going fast, the same as you 
could from the middle.” And when asked by plain¬ 
tiff’s own counsel (P. Rec., p. 19), ‘‘If you were going . 
across that bridge at 11 o’clock at night at the rate of 
twenty miles an hour would you have time to get your¬ 
self into position to pull down the trolley from the time 
you felt the crunching of the front wheels going on the 
draw until the trolley hit the draw?” replied, ‘‘Yes, sir; 


you could pull the trolley down. Well if you were stand¬ 
ing on the side by the gate, if you were standing in the 
middle and heard that jar you could pull it down in 
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time.” Upon cross-examination the same witness Was 
asked whether it made any difference whether you can 
see the green lights how fast your train is going, replied, 
“it did not make any difference; that you can see them 
just as well going 100 miles as standing still; that if a 
fellow is on the watchout for things he can see them,” . . . 
and (P. Rec., p. 20), that when a train approaches the 
stop sign on the bridge and the motorman does not stop 
the train, it is the trolleyman’s duty to pull him down— 
to stop him, that “I can cut off his current and he can 
drift, if he has any start on him,” . . . “That the 

witness has had the trolley fly off when he was holding 
the rope; that witness generally in that case holds on to 
it and tries to put it on the wire again; you are liable 
to pull it out by hitting a span wire if you do not pull 
as quickly as you can; if you do not hold on the trolley 
may fly up and pull the wire down; when it flies up it 
has not sufficient power to pull you off the car.” 

William Litchford, another witness introduced on be¬ 
half of the plaintiff, testified (P. Rec., p. 25): “The 
trolley man would know when he was on the bridge by 
hitting the other end; that it would not take long to 
reach the draw after hitting the end of the bridge going 
at 20 miles an hour;” . . . “that it was the duty of 

the trolleyman to stand with his hand on the rope con¬ 
tinually, and that he must not take his hand off the rope 
while the car is in motion because the trolley is liable to 
jump and if he hits a span it will tear the span and 
knock the trolley out. This is the purpose of his being 
there ; that it is his duty to do this goimg through the country , 
over the bridge or anywhere else." He further testified 
that while the trolleyman must permit some slack in his 
rope, “he must not have so much slack that it will get 
away from him,” and upon direct examination, by coun¬ 
sel for the appellant, testified (P. Rec., p. 25), “that if 
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the trolley flies off the rail you can hold it and put it 
back; that that is what you are there for.” 

John T. Curtain, another witness for the plaintiff, tes¬ 
tified (P. Rec., p. 26): “The trolleyman must always 
hold on to the trolley rope, and the faster you are going 
the more important it is; that is his duty” . . . 

“that you can always tell when the trucks hit the draw;” 

“that if a man looks he can see when he gets on 
the bridge;” . . . “that a trolleyman could not get 

on the bridge without knowing that he was on there; 
that he just has to keep his eyes open and that was all 
he had to do.” 

Harvey K. Shaner, another witness for the plaintiff, 
testified (P. Rec., p. 27), “that it is the duty of the trolley¬ 
man in respect to putting on and off the trolley, to watch 
out that it does not fly off the wire; that it is his duty to 
keep it on if he can; that it is the trolleyman’s duty to 
release the wheel from the wire so that the train might 
proceed without trouble, and again on page 29: “That 
whenever you are running with overhead power it is the 
duty of the trolleyman to stand there all the time with 
the rope in his hand; it is liable to fly off at anytime.” 
And the plaintiff, in his own account of the accident (P. 
Rec., p. 29), “judged that train was moving at from 25 
to 30 miles an hour when it reached the highway bridge ; 
that when it reached the bridge the train should come to 
a full stop;” . . . “that he never had seen any rule 

with respect to speed crossing the draw;” . . . “that 

when you get to the draw where the draw parts, then you 
pull the trolley down;” . . . “that when he reached 

the south end of the bridge, witness judged the train was 
going 20 or 25 miles an hour; that the spans were going 
past him very fast;” . . . “that after he got on the 

bridge he got himself in position to wait until he made 
the stop; that the train went past this draw and the 
trolley flew off and threw him down between the cars; 
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that he had hold of the rope, had the rope in his hands ; that 
the train did not make any stop at all, did not slow down 
an\'; that he was waiting for it to stop; that the train 
was going so fast and the spans passed him so quick lie did 
not have any idea that they were approaching the draw." 
Continuing (P. Rec., p. 32) he testified: “That he had 
nothing to do on that bridge that night except to hold 
the rope; that lie knew they were on the bridge; that he 
knew they were going from from 20 to 2o miles an hour, 
going as fast as they could run there; that he could not 
tell exactly how long it would take to get to the draw; 
that he could not see why it was necessary to pull the 
trolley down; that by pulling the trolley down he could 
cut off the power, but he was not instructed to do that; 
he could do it;" . . . “ that you had to keep a watch- 

out and judge when was the proper time to pull the trolley 
down. 1 ’ He further testified (P. Rec., p. 32) “that the 
usual rate of speed of these trains between Alexandria 
and Washington is about 25 to 30 miles an hour; that 
te never took any particular notice whether he was going 
any faster than usual that night making that trip ; that he 
riight hare been going faster and might hare been coming 
<dower ," and when asked how about when he struck the 
bridge, was there anything unusual about that? A. 

‘ Well, he was going pretty rapid. Q. Was he going 
more rapidly than usual. Did that attract your atten¬ 
tion? A. No; not necessarily, if Was there nothing 
then about his speed on the bridge to attract your atten¬ 
tion? A. Well, I do not know how to answer that ques¬ 
tion," and testified in response to question by counsel 
for defendant, ‘'At this very place it was your duty to 
hold the rope so that if the trolley did get off you would 
be in position to restore it to the wire if it comes off. A. 

• yy 

es, sir. 

The evidence of tin* defendant showed that the speed 
did not exceed twelve miles per hour; that the regular 
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safety stop was made; that Groves was a careful and 
competent motorman of long experience; that there was 
no speed regulation on the bridge, and that the accident 
occurred north of the north end of the draw and not on 
the draw at all. 


ARGUMENT AND AUTHORITIES. 

The errors complained of relate to the ruling of the 
court in admitting and in excluding evidence, and in 
refusing to instruct the jury to return a verdict for the 
defendant, and in granting instructions on the motion 
of the plaintiff, and in refusing to grant as requested 
instructions offered on behalf of the defendant. 


I. 


Over the protest of the defendant the court permitted 
the plaintiff to offer in evidence the following general 
order issued by the company to its employees (P. Rec.. 

p. 12): 


“February 8, 1000. General Notice. Before 
crossing the draw, trains must come to' a full 
stop at point indicated by a red board on which 
is the word ‘stop/ (Signed) J. Colvin. Superin¬ 
tendent.” 


It is manifest as a matter of law that the purpose of 
this sign was not to safeguard the plaintiff or any other 
employee of the company against any danger which 
might result to them from the liability of the trolley to 
leave the wire at the draw. The evidence shows that this 
stop sign was more than 300 feet distant from the draw; 
that no duty devolved on the trollevman in respect 
to operating his trolley as a consequence of this stop 
and it was not intended as a warning to pull it down. 
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for as shown by the evidence it was necessary for the 
trolley pole and wheel to remain in place in order to 
again start the car after such stop and propel it—300 
feet—to and across the draw. It is apparent that the 
sole purpose was to insure against the possibility of the 
car going into an open draw, and thereby endangering 
the lives of passengers and employees from such a calam¬ 
ity unless the motorman was guilty of the grossest 
violation of orders. The authorities on this point seem 
to be well settled. 

In the case of Louisville & Nashville Railway Co. rs. 
Hall, decided by the Supreme Court of Alabama in 
1889, reported in 4 L. R. A., 710, an infant brakeman 
sued the defendant railway company who was injured 
by coming in contact with an overhead bridge on a 
public highway, Stone, C. J., page 715, says: 

“The bridge in question was part and parcel 
of the public highway. The record affords evi¬ 
dence that on the trial below the question was 
considered whether it was the duty of the defend¬ 
ant corporation to blow the whistle or ring the 
bell for the statutory distance, and continue to 
blow the whistle and ring the bell at short inter¬ 
vals until the train passed the crossing,” and 
continued, “that statute has nothing to do with 
this case. Its design was to warn and protect 
persons who, at a public crossing, pass across 
and directly on the track, and who would be in 
danger of being struck and run over by an ap¬ 
proaching train.” 

Mr. Thompson in his work on negligence, section 
1560, in speaking of statutory signals, says: 

“The prevailing view being that such signals 
are intended only for the protection of persons 
or vehicles on the crossing, or about to use the 
crossing, and not (for example) for the protection 
of those driving along a highway parallel to the 
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railroad; nor of an employee of the railway com¬ 
pany engaged in breaking stones for ballast near 
the track, who stepped upon the track at a point 
three hundred feet from the crossing, with his 
face turned away from an approaching engine; 
not of a trespasser on the track of a railway com¬ 
pany at a place other than a crossing.’* 


And after stating that some of the courts held con¬ 
trary to this, says: 

“Another court has reasoned that while the 
statutory duty to ring the bell or sound the steam 
whistle and check the train on approaching 
crossings is exacted primarily for the benefit 
of persons crossing the track, and not for those 
walking along it; yet, relatively to the latter, as 
well as to the former, a failure to comply with the 
statute is (italics is of the author) evidence of 
negligence to be considered by the jury. This, says 
this able author, however, seems to be unsound 
in that it proceeds in contravention of the princi¬ 
ple that there can be no recovery, unless the 
omission of the statutory signals is found to be 
the proximate cause of the injury ” (Italics ours). 
“In the absence of evidence tending fairly to show 
that such is the fact it will be the duty of the judge 
to direct a verdict for the defendant A 


This authority is important in showing that as a 
matter of law the omission to observe a precaution 
adopted to avoid one danger can not be turned by em¬ 
ployees into an act of negligence when they undertake 
to rely upon if for some other purpose than that for which 
it was originally adopted. 

This principle was applied by the Supreme Court 
of Massachusetts in the case of Sullivan vs. Fitchburg 
Railway Co., 36 N. E., 751, to a regulation adopted by 
the company itself. The opinion was delivered by 
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Holmes, J., at present a distinguished justice of the 
Supreme (Yurt of the United States. He says: 

“The bill of exceptions states that it appeared 
in evidence that it was a part of the duty of track¬ 
men to look out for wild trains, and they had no 
other means of protection except to take care of 
themselves. We do not regard this statement as 
qualified by the defendant’s rule that wild trains 
‘must run cautiously around curves and over 
grade crossings, looking out for trackmen,’ but 
accept the interpretation put upon the rule by 
the defendant’s counsel, that the caution has 
reference to the safety of the train, not of the 
trackmen. 

It thus appears that the Supreme Court of Massa¬ 
chusetts as a matter of lair undertook to construe this 
rule and did not, as the court below here did, submit the 
question to the jury to determine whether or not such a 
regulation is intended as a warning to the trolleymen. 

II. 

The evidence tending to show the reputation of 
Groves (Rec., pp. 13, 14, 22, 25, 2G) as a reckless motor- 
man should not have been admitted because there is no 
evidence that knowledge thereof was ever brought home 
to the company. On the contrary, it is shown affirma¬ 
tively that the company exercised due care in employing 
him by subjecting him to a rigid examination as to his 
duties, and that he never had an accident of any kind 
prior to the one in question and that no complaint of him 
ever reached the ears of the company. 

Further than this, evidence tending to show that 
Groves was reputed to be negligent, did not tend to 
establish any act of negligence alleged or relied on by 
the plaintiff on the occasion in question. 
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III. 

The court erred also in admitting the evidence of the 
witness Litchford (P. Rec., p. 23) as to the existence of a 
rule prescribing a speed regulation on the bridge. 

(а) For the same reasons which have been assigned in 
support of the first assignment of error, it is manifest 
that if such regulation was in existence that it was in¬ 
tended not for the safetv of the motorman of the train 

%/ 

but to avoid accident on the bridge. And even more 
open to objection is such evidence in a case like this 
where it is not shown that the rate of speed affected any 
duty required of the motorman, or increased the danger, 
if any, incident to his position. 

(б) Because the witness testified that this order was 
in writing and was in the rule book, which was, of course, 
the best evidence, and it being called for was produced 
and no such rule was in it. But, on the contrary, there 
was a rule found published a few months after this ‘acci¬ 
dent, to wit, February 4, 1908, which read as follows: 

“Notice to Trainmen. About five inches broken 
off rail three spans from north end of the draw on 
the southbound track. Train will reduce speed 
to about six miles per hour in crossing over this 
place.” 

It is manifest that if the speed on any part of this 
bridge was already prescribed not to exceed six miles an 
hour, that such an order as this fixing the speed at a 
particular point would never have been published. 

(c) The regulation in question could have had no 
effect on the plaintiff in this case or lulled him 
into a false sense of safety, because he testified that he 
had never heard of any such rule. He, like every witness 
in this case, except Litchford, testified that they had 
never heard of any such regulation. 

Edgerton vs. Railroad Co., 6 App. D. C., 516. 
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IV. 

The court erred in permitting the witness Shaner to 
testify as to the speed that a car could acquire between 
the stop sign and the south end of the draw after it had 
come to a full stop at the stop sign. 

For the same reason that the court erred in admitting 
evidence as to the rule requiring trains to come to a stop 
at the stop sign, it was likewise error to admit evidence 
as to the speed that a train could get up between those 
two points. 

V. 

The court erred in admitting evidence as to what in¬ 
structions the trolleyman who broke the plaintiff in gave 
him as to his duties (P. Rec., pp. 17 and 31). 

The evidence shows that the so-called instructing 
trolleyman had no authority or instructions from the 
company to give any such instructions or directions 
(P. Rec., p. 18), nor was the plaintiff employed on the 
.■strength of any such instructions. He was simply placed 
with an older trolleyman on the road for the purpose of 
learning the road and becoming familiar with it, and was 
furnished with a copy of the rules of the company which 
are prescribed in writing to each employee, and after 
this was done he was examined orally by Mr. Haden, an 
officer of the company, whose duty it was to conduct 
these examinations, who examined him upon his famili¬ 
arity with the road and with the rules, and ho was em¬ 
ployed or employment refused to him in accordance with 
the examination. It would be manifestly unfair under 
such circumstances to charge the company with respon¬ 
sibility for everything that one trolleyman might say to 
another trolleyman prior to his employment, and while 
the company was permitting him to ride on its cars 
merely for the purpose of familiarizing himself with the 
road and the duties of his position in order that he might 
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qualify himself to stand the examination to which he 
was to he subsequently subjected before employment 
was offered him. 


VI. 

The court erred in declining to direct the jury to return a 
verdict in favor of the plaintiff. 

(a) Because granting there was negligence in this case 
the only negligence was that of the motorman Groves 
who was the fellow-servant of the plaintiff. 

The grounds upon which the defendant contends that 
the fellow servants law of 1906 is inapplicable to this 
case are: 

First. At the time of the accident the plaintiff and 
the defendant were both engaged in commerce between 
the District of Columbia and the State of Virginia, and 
that that provision of the fellow servants law applicable 
to employers engaged in such commerce is contrary to 
the Constitution of the United States and beyond the 
power of Congress to enact. 

The precise question here involved has never been 
passed upon by this court or by the Supreme Court. 
In Howard vs. Illinois Central R. R. Co., 207 U. S., 463, 
the court held the act to be unconstitutional insofar 
as it applied to common carriers engaged in interstate 
commerce and imposed a liability upon them without 
qualification or restriction as to the business in which 
the carriers or their employees may be engaged at the 
time of the injury and of necessity included subjects 
wholly outside of the power of Congress to regulate 
commerce. 

The reasoning there applied to such carriers applies 
with equal force to carriers engaged in commerce be¬ 
tween the States and the District. 

On account of the plenary power of Congress, to 
legislate within the District and the Territories, it has 
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been held that so much of the act as applied to common 
carriers engaged in trade or commerce in the District of 
Columbia, or in the Territories was valid (Hyde vs. 
Railroad, 31 App. D. C., 460; El Paso R. Co. vs. Gutier¬ 
rez, 215 U. S., 87), but it has never been held by this 
court, or by the Supreme Court that that provision of 
the act which sought to make every common carrier 
engaged in trade or commerce between the District of 
Columbia and any State or States was valid. On the 
contrary, it seems plain that this provision of the act is 
invalid for the same reason that that portion of it which 
applied to common carriers engaged in commerce between 
the States was invalid, namely, that it “of necessity 
includes subjects wholly outside of the power of Con¬ 
gress to regulate commerce.” To hold that this provi¬ 
sion of the act is still constitutional would in effect hold 
that a common carrier engaged in commerce between 
New York and Washington would be liable to its em¬ 
ployees under that act for any injury which might occur 
to the employee within the State of New York or New 
Jersey or Pennsylvania or Maryland. It can scarcely 
be conceived that such a ruling would be applied to such 
a case, and yet as this act was originally drawn that is the 
provision which was evidently intended to apply. The 
act of June 11, 1906, is evidently intended to apply to 
three classes of common carriers as follows: 1st. Every 
common carrier engaged in commerce in the District of 
Columbia or any territory of the United States. As to 
this the Congress of the United States had plenary 
power and the act has been sustained. 2d. To every 
common carrier engaged in commerce between the sev¬ 
eral States. As to this class, the case of Howard vs 
Illinois Central R. R. Co., holds that the power of Con¬ 
gress was not plenary, and that inasmuch as the act 
went beyond the power of Congress in some, respects 
it was invalid as to all employees within its terms. 3d. 
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To common carriers engaged in like commerce between 
the District of Columbia and any State or States. As to 
this latter class of common carriers it is equally plain 
that the power of Congress is not plenary, and that for 
the same reason that the act was unconstitutional as 
applied to common carriers engaged in commerce be¬ 
tween the States it must be held unconstitutional as 
applied to all employers within its terms. It is practi¬ 
cally admitted that if this accident had occurred in the 
State of Virginia, that the fellow servants act of 1900 
could not have been held applicable to it, because the 
power of Congress as to common carriers engaged in 
this commerce is not plenary. But it is sought to uphold 
it upon the theory that as the accident occurred within 
the District of Columbia, the provision of the statute 
which applied to every common carrier engaged in 
trade or commerce in the District of Columbia applies 
and such a provision if so intended is within the power 
of Congress to enact. 

If Congress had undertaken to legislate for the Dis¬ 
trict of Columbia alone in the act of 1900 there might 
be some force in this contention, but to give to this lan¬ 
guage the effect every common carrier engaged in com¬ 
merce in the District of Columbia now sought is mani¬ 
festly to give to it a meaning which Congress did not mean 
to attach to this particular language at the time that 
this act was passed. This act was drawn to apply to 
classes of carriers classified with reference to the class 
of commerce each was engaged in and not with reference 
to the place where the accident occurred. A carrier en¬ 
gaged in commerce in the District of Columbia was 
conceived of and provided for therein as belonging to a 
different class from one engaged in commerce between 
the District of Columbia and the States. Therefore the 
act was made to apply, first to carriers engaged in trade 
or “commerce in the District of Columbia, or in any 
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territory of the United States,” meaning; wholly within 
the District of Columbia, or wholly within any terri¬ 
tory. 

(’an it he conceived that Congress having concedcdly 
the power to pass an act applying to employees of carriers 
engaged in commerce between the District and a State 
and, attempting evidently to exercise it, should so express 
its purpose as to make it apply to such an employee so 
long as he should be within the District and leave him 
unprovided for the moment he passed beyond its limits? 

It may be well questioned whether Congress having 
the power to impose such a liability on carriers for the 
protection of employees engaged in interstate commerce, 
or in commerce between the District and a State could 
so exercise it as to make it effective for a part of the jour¬ 
ney of an employee and ineffective for the residue. 

Even if it be conceded that it has such power, can it 
be readily conceived that (’ongress would willingly engage 
in such hybrid class legislation? It is no answer to the 
argument that State legislation is limited in its opera¬ 
tions to accidents occurring within its limits, since the 
State in such cases has exhausted its power. We doubt, 
if any precedent can be furnished where Congress has 
arbitrarily undertaken to make an employer liable in 
one place and not in another. Hence, we submit that 
while the first section of the employers’ liability act has 
been held to be valid, it applies , and was intended to 
apply , to carriers engaged exclusively in the District, 
and not to carriers engaged in commerce between the 
District and a State. In this case there is no proof that 
defendant was engaged in trade or commerce in the 
District, the only proof is that it operated electric pas¬ 
senger trains from Twelfth Street, over the highway 
bridge thence on to Alexandria city. 

It is therefore plain that the language “every com¬ 
mon carrier engaged in trade or commerce in the Dis- 
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trict of Columbia” was not intended to apply to the 
employee of a carrier engaged in commerce between the 
District of Columbia and a State who should be injured 
within the District of Columbia, to give it that meaning 
is to say that such employee was within the intent of 
both provisions, contrary to the presumed intent, and is 
to do violence to the language used and to the scheme 
which was evidently in the mind of the draftsman of the 
act as it was finally adopted. 

Second. It is further insisted that even though the 
act of Congress in question is held to apply to a com¬ 
mon carrier engaged in trade or commerce between the 
District of Columbia and the State of Virginia, that 
still the act does not apply to the defendant company 
because being merely a “ carrier of passengers ” by means of 
electric current it is not a “common carrier” within the 
meaning of the act of 1906. 

In the case of New York Central & Hudson River R. R. 
Co .'vs. Shirley, 120 N. Y., Supplement at page 192, it is 
held that common carriers are carriers of properly unless 
from the context it appears that carriers of persons are 
intended, for when carriers of persons are spoken of, 
they are designated as “common carriers of persons” or 
“passenger carriers,” and in an act providing that no 
preference for the transaction of the business of a com¬ 
mon carrier upon the cars in the depots or upon the 
grounds shall be granted the term must be limited to 
carriers affreight and hence does not include hackmen. 

In Brewer vs. N. Y. L. E. & W. Railway Co., 26 
N. E., 325, 11 L. R. A., 485, 21 Am. State, 647, it is said: 

“It is true that a carrier of persons is not sub¬ 
jected by law to the obligations of a common 
carrier nor is a carrier of persons a ‘common car¬ 
rier’ in the strict sense of the term applicable 
to it.” 
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The case of Central R. R. of Georgia vs. Lippman, 
110 (la., 665, 50 L. R. A., p. 673, involved the con¬ 
struction of section 2276 of the Civil Code of that State 
which reads as follows: 


‘‘A common carrier can not limit his legal lia¬ 
bility by any notice given either by publication 
or by entry on receipts given or tickets sold. 
He may make an express contract and will then be 
governed thereby.” 


The court said: 

“Undoubtedly if a carrier of passengers is a 
common carrier within the contemplation of 
this section of the code, and if the term ‘legal 
liability’ refers to the legal obligation of carriers 
of passengers to exercise extraordinary diligence 
to protect the lives of persons and passengers, 
then while the carrier mav not limit such lia- 
bility by notice, he may do so by an express 
contract.” 


And again, the court says, “It is significant that 
under this section the carrier who may limit his legal 
liability by express contract is denominated a common 
carrier. . . . The term common carrier did not at the 

common law embrace a carrier of passengers, neither 
does it under the definition found in the Code in con¬ 
nection with section 2276,” and quotes with approval 
the definitions of Bouvier, Hutchinson on Carriers, 
sec. 47, and Greenleaf on Evidence, vol. 2, sec. 211, all 
as defining “common carriers” as carriers of personal 
property purely and that carriers of passengers are de¬ 
nominated common carriers of passengers or passenger 
carriers. 

The language of the statute in question is “every 
common carrier ,” and under the authorities cited can 
not be held to apply to a passenger carrier. The strict¬ 
ness with which laws such as the fellow servant law are 


construed is illustrated by the fact that the Supreme 
Court of Iowa in McLeod vs. Chicago, etc., Railway 
Company, 125 Iowa, 270; the Supreme Court of Massa¬ 
chusetts in Fallon vs. Western! Street Railway Co., 171 
Mass., 249, 50 N. E., 636; the Supreme Court of Min¬ 
nesota in Lundquist vs. Duluth Street Ry. Co., 65 Minn., 
387, 67 N. W., 1006; Funk vs. St. Paul Street Ry. Co., 
61 Minn., 435, 52 Am. St., 608, 29 L. R. A., 208; the 
Supreme Court of Missouri in Sams vs. -St. Louis & 
Merimac R. R. Co., 174 Mo., 61 L. R. A., 475; Godfrey 
vs. St. Louis Tourist Co., 107 Mo., 193, and Johnson vs. 
Metropolitan Street Railway Co., 104 Mo. Appeals, 
588; the Supreme Court of Texas in Riley against the 
Galveston City Railway Co., 13 Texas Civil App?als, 
247, and the Supreme Court of Virginia in the case of 
Norfolk Traction Co. vs. Ellington, 108 Ya., 245, have all 
construed fellow servant laws similar in effect and pur¬ 
pose to the Federal Employers’ Liability Law of 1906, 
as applying purely to steam railroads and not applyiny 
to street railways or railways operated by electricity. 

In the case of Funk against the Railroad Company, 
61 Minn., 435, 29 L. R. A., 208, mentioned above, the 
fellow servant law there construed applied to “every 
railroad corporation owning or operating a railroad in 
this State.” In delivering the opinion the court said: 

“Perhaps it may be conceded that technically 
speaking the term railroad would include a street 
railway so far as its roadbed was made of iron 
or steel rails for wheels of cars to run upon,” 

and says again: 

“When the words of a statute are not explicit 
the intention is to be collected from the context 
from the occasion and necessity of law, from the 
mischief felt, and the object and remedy in view.” 

And again: 

“Can it be fairly and reasonably held that it 
was a legislative intent to apply the term rail- 
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road to street railways? It is a matter of com¬ 
mon knowledge that street cars operated by cable 
or electricity are more readily managed than 
those operated by steam, where long passenger 
and freight trains with their weight and mo¬ 
mentum, are not so easily controlled. A street 
car is generally run separately, rarely with more 
than two or three coupled together, and there 
is but little danger of collision. They do not run 
so rapidly, their movements are easily and quickly 
checked, and the roadbeds are constructed upon 
level or graded streets, without deep cuts, and 
generally lighted. Nor do street railways carry 
freight. The greatest railroad hazard and danger 
of personal injury to railroad employees arises 
from operating their trains. There is no such 
danger in operating street railways whatever may 
be their motive power, because they do not carry 
freight. Especially is the danger in coupling 
their cars entirelv absent,” 

and concludes that street railways though within the 
technical meaning of the terms used was not within the 
mischief felt which resulted in the passage of the law 
and therefore was not within the legislative intent. If 
that result was reached when the street railway is within 
the technical meaning of the terms used, how much more 
should the same result be arrived at here when, as has 
1 cen shown above, it is not within the technical meaning 
of the terms used. 

In the Missouri case of Sams against the Railway 
Company, 174 Mo., 53, 61 L. R. A., 475, above men¬ 
tioned, the statute, like that of Minnesota, provided that 
every railroad corporation owning or operating a railroad 
in this State shall be liable, etc. In that case the defend¬ 
ant was shown to have been incorporated as an ordi¬ 
nary railroad company and it was shown that it had 
exercised the right by eminent domain to condemn 
private property for a part of its right of way outside 


of the city; that its road in the city was in the city streets 
and of the same character as ordinary street railways, 
while in the country it was partly of that character and 
partly of the character of the ordinary steam railroads; 
and that the cars were moved by electricity under the 
ordinary trolley system and for the carrying of passengers 
only, except that defendant had one car propelled in like 
manner as its passenger cars which was used to carry the 
United States mail and one-half of it was arranged to 
carry freight or express packages and was so used; and 
at page 481, L. R. A., it is said: “It is the peculiar nature 
of the hazard incident to the railroad business that makes 


the foundation ot this statute. Reference to this peculi¬ 
arity runs through all the cases sustaining the validity of 
the fellow-servants statutes. In Railway Company vs. 
Ellis, 165 U. S., 150, ‘Mr. Justice Brewer said, the busi¬ 
ness in which they are engaged is of a peculiar dangerous 
nature and the liability in the exercise of its police 
powers may justly require many things to be done by 
them in order to secure life and property. Fencing by 
railroad tracks, the use of safety couplers, and a multi¬ 
tude of other things easily suggest themselves.’ In Lava- 
lee vs. Railway Co., 40 Minn., 41 N. W., 974, the court 
said: ‘The frequency and magnitude of the dangers in 
which those employed in operating railroads are exposed; 
the difficulty, sometimes impossibility, of escaping from 
them, with any amount of care, when they come; the 
fact that a great uumber of men are employed, cooperat¬ 
ing in the same work, so that no one of them can know 
all the others, their competency, skill, and care, so that 
he may not be said to voluntarily assume the risk arising 
from the want of skill or care by any one of the number 


are sufficient reasons for applying a rule of liability on 
the part of the employer to the employee so employed, 
different from that ordinarily applied between master 
and servant.’ But no just reason can be suggested why 
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such difference should he founded, not on the charactei* 
of the employment, nor of the danger to which those 
employed are exposed, but on the character only of the 
employer,” and quoting from Johnson against the Rail¬ 
road Company, 43 Minn., 222, 8 L. R. A., 419, where 
the court was considering what employees were within 
the scope of the fellow-servants statute, said: “There¬ 
fore, after mature consideration, our conclusion is that 
if any limitation is to be placed by the courts upon the 
application of this statute, and upon constitutional 
grounds there must be, the only one which will furnish 
any definite or logical rule is to hold that it only applies 
to those employees who are exposed to the peculiar 
hazards incident to the use and operation of railroads 
and whose injuries are the result of such dangers,” and 
concludes: “Men engaged in the operation of street 


railways are exposed to hazards, but not to the peculiar 
hazards which distinguish men engaged in operating 


.'team railroads and which has made them a class for 


.'pecial legislation.” 

In Norfolk Traction Company rs. Ellington, 108 Ya., 
245, which construed the Virginia fellow-servant act which 
applied to every employee of a railroad company engaged 
in the physical construction, repair, or maintenance of 
its roadbed, track, or any of its structures connected 
therewith, or in any work in or upon a car or engine 
standing upon a track, or in the physical operation of a 
train, car, engine, or switch, or in any service requiring 
his presence upon a train, car, or engine, it is said: “If, 
therefore, it be conceded that the word railroad in its 
broadest signification would include both street railways 
and steam railroads, notwithstanding a critical examina¬ 
tion of the language of section 162 and other portions of 
the constitution and laws of the State in pari materia 
aided by the history and spirit of the provision , lead to the 
conclusion that the words railroad company , as employed 
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in that section, were only intended to apply to railroads 
proper, or commercial railroads .” To further sustain 
the theory that the employees of street and electric rail¬ 
ways were not within the danger contemplated by this 
and similar statutes, the Virginia court gives the follow¬ 
ing interesting comparison of the “inherent dangers of 
the respective businesses of railroad companies proper 
and street railway companies,” as illustrated by statis¬ 
tics taken from the reports of the State Corporation 
Commission of Virginia, and says: “In 1903 on steam rail¬ 
roads out of a total of 2,789 persons killed or injured by 
accident, 2,319 were employees. On electric railways, out 
of a total of 493 persons killed or injured by accident, 9 
were employees. In 1904 on steam railroads out of a 
total of 2,781 persons killed or injured by accident, 2,204 
were employees. On electric railways out of a total of 
20(3 persons killed or injured by accident, 9 were em¬ 
ployees. In 1905 on steam railroads out of a total of 
1,812 persons killed or injured by accident, 1,353 were 
employees. On electric railways out of a total of 230 per¬ 
sons killed or injured by accident, 19 were employees, 
and in 1906 on steam railroads out of a total of 2,277 
persons killed or injured by accident, 1,775 were em¬ 
ployees. On electric railways out of a total of 203 per¬ 
sons killed or injured by accident, 27 were employees,” 
and concluded: “It is also worthy of notice that while 
the dockets of this court abound with fellow-servant 
cases occurring on steam railroads we recall but one 
instance of the kind in connection with electric railways .” 

If we are correct in either of these positions, then the 
Employers’ Liability Law does not apply to the case at 
bar and there can be no liability upon the defendant 
for the alleged negligence of the plaintiff’s fellow ser¬ 
vant. 

( b ) The motion to direct a verdict for the defendant 
should have been sustained for the reason that the 
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motorman who was the only employee who was charged 
with negligence was not shown to have been guilty of 
any negligence which was the proximate cause of this 
injury. 

(1) The respects in which negligence is alleged to 
exist are, first, that he failed to stop at the stop sign; 
second, that he exceeded the alleged speed limit 
of six miles an hour in going upon the draw, and third, 
that he operated the car on the bridge at a dangerous 
and reckless rate of speed. 

For the reasons stated in discussing the first and third 
assignments of error it is respectfully submitted that the 
mere failure to observe the stop sign and the alleged 
speed regulation, which were not intended as a means 
of giving warning to the plaintiff can not be assigned as 
negligence on the part of the motorman as the proximate 
cause of this injury. In the face of the uncontradicted 
evidence that the trolley wheel was liable to jump the 
trolley at any moment and at any place on the road , that 
it was the sole duty of this plaintiff whenever the car 
was in motion to be at his place with his hand on the 
trolley rope ready at any and all times without warning 
or notice to prevent the trolley wheel in the event of its 
leaving the wire from springing erect, and coming in 
contact with the stay wires whether in the country on 
the biidge, or elsewhere, and that there was as much 
liability of the trolley pole jumping from the wire and 
springing erect at one place as at another, and that the 
speed at which the car was travelling at the time,whether 
on the bridge or out in the country, had no relation what¬ 
ever to the skill of the trolleyman or the danger which 
he would incur by reason of the escape of the wheel 
from the wire. It is equally plain that none of these 
things or all of them combined can be relied upon as 
constituting negligence of the motorman as the proximate 
cause of the unfortunate injury of this man. 
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(2) Again, grant that the evidence establishes the fact 
that the motorman did not stop at the stop sign and did 
exceed the speed limit, these facts if established are 
only material as they may be held to constitute the 
proximate cause. A negligent act to constitute proxi¬ 
mate cause must be such as in the ordinary course of 
events should have reasonably been foreseen to result- 
in injury to the plaintiff. 

Knight vs . Met. Railroad Co., 21 App. D. C., 


In Sjogren vs. Hall, 53 Michigan, 274, 278, Judge 
Cooley said: “The fact that the accident was avoidable 
does not prove that there was fault in not anticipating 
and providing against it. If a farm laborer falls from 
the hay mow, the fall does not demonstrate that the 
farmer was culpable for not railing the mow in. A man 
stumbling in a blacksmith shop might have his hand 
or arm or his head thrown under the trip hammer, but 
it would not follow that there had been any neglect 
of duty on the part of the blacksmith in leaving the 
hammer exposed. So far as there is any duty resting 
upon the proprietor in any of these cases, it is a duty to 
guard against probable dangers, and it does not go to 
the extent of requiring him to render accidental injury 
impossible. If the fact that prevention was possible is to 
render the employer liable, then he may as well be made 
an insurer of the safety of those in his service in express 
terms, for to all intents and purposes he would in law 
be insurer whether nominally so or not.” 

“A natural consequence is one which has fol¬ 
lowed from the original act complained of in 
the usual ordinary and experienced course of 
events. A result therefore which might reasonably 
have been anticipated or expected. Natural conse¬ 
quences, however, do not necessarily include 
all such as upon a calculation of chances would 
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ho found possible of occurrence or such as extreme 
prudence might anticipate, but only those which 
ensue from the original act without any such 
extraordinary coincidence or conjunction or cir¬ 
cumstances as that the usual course of nature 
should seem to have been departed from.” 

Watson, on Damages sec. 33. 

Apply these well settled principles to the undisputed 
facts in this case and see if any such unusual result as 
the plaintiff alleges in this case was reasonably to have 
been anticipated in the natural course of events. 

The uncontradicted evidence is that it was the duty 
of the trolley man to keep the trolley rope in his hands 
for just such an occurrence as happened, viz, the to him 
unsignalled ‘departure of the trolley pole from the 
wire, which all the witnesses testified was liable to happen 
at any moment and any where, with the consequence 
that the pole would immediately fly up and come in 
contact with the stay wires unless instantly restrained, 
and that it was the peculiar post and duty of this trolley- 
man to stand ready at all times to exert this instant 
restraint. The uncontradicted evidence is also that the 
trolley poles were so adjusted that a sixteen pound weight 
attached to its end at the same point where the rope was 
attached would balance the spring and make the pole 
lie parallel with the top of the car and consequently 
free of the trolley wire and all stay wires. We will sup¬ 
pose that the motorman knew that he had gone past the 
stop and was exceeding the usual speed on the bridge. 
It is not claimed that he was exceeding the usual speed 
between stations and it is uncontradicted that thetrollev 
was no more and no less liable to leave the wire on the 
bridge than elsewhere. Should the motorman under 
these circumstances have foreseen that the trollevman 
would have been unconscious of his own presence on the 
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bridge, and of the unusual speed, and of his approach 
to the draw? Not unless the motorman should also have 
foreseen that the trolleyman was wholly unmindful 
of his whereabouts and of his duties and lacked the 
ordinary faculties of observation. 

“A servant is not in the exercise of ordinary 

care unless at each stage in the progress of his 

work he makes an effective use of his bodily and 

mental faculties and observes as attentively as is 

reasonably possible under the circumstances the 

condition of the instrumentalities bv which his 

%/ 

safety may be affected and the results of their 
operation by himself and others in so far as that 
operation may tend to subject him to danger.” 

Labbolt on Master & Servant, sec. 332. 

Southern Ind. R. Co. vs. Messick, 35 Ind. 

Appellate Ct. Rep., 676 (1905). 

The court (p. 680) says: 

“There was no evidence that there was any¬ 
thing wrong with the track; that the engine was 
defective or out of repair; that it was run too 
fast for safety, or that there was anything unsafe, 
dangerous, or negligent in running the train back¬ 
wards, or at the rate of speed named by any wit¬ 
ness. On the contrary, the evidence was that the 
engine was new, . . . and the engine run as 

such engines of such trains are run, and as they 
are made to run, at a speed safe for the engine 
and track. No explanation was offered as to the 
cause of the derailment. It occurred on a three- 
degree curve. . . .” 

“High speed might be negligence when con¬ 
nected with some conditions,. but they do not 
appear in the case at bar. . . .” “Negligence 

may be established by positive or circumstantial 
evidence, but it will not be presumed or inferred 
merely because of an accident (3 Elliott, Rail¬ 
road, sec. 1299); and the injury must be shown 
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to have been caused bv some act or omission 

%/ 

which is alleged to have been negligent. There 
must be a connection between the negligence and 
the injury. (Citations.) 

“Appellant had the right to operate its train 
in the usual method. It owed the appellee only 
ordinary care. Appellee assumed the risk ordi¬ 
narily incident to his employer’s business, and 
the known manner of having it performed. The 
rule charges the employer with risks arising from 
the method of running trains. 3 Elliott, Railroad, 
sec. 1289. . . . The cause of the unfortunate 

accident might be surmised, but conjecture does 
not take the place of proof. The higher the rate 
of speed the more probable is derailment; but 
with the limits of speed shown to be ordinarily 
safe, a railroad company is not guilty of negli¬ 
gence if its train is otherwise run with ordinary 
care. . . . Granting that whether the rate 

of speed or manner of operating a railroad train, 
when charged as negligence, presents as a general 
rule a question for the jury, yet there remains 
the necessity of proving that the fact averred 
as constituting the negligence is negligence under 
the circumstances. In this case the manner of 
doing the particular acts is the gist of the charge. 
As to this there is a failure of proof.” 

The question is one for the court where the facts are 
undisputed. 

Smithurst vs. Proprietors, etc., 2 L. R. A., (>9o. 

Rut suppose for the argument it be conceded that the 
motorman and the company should have foreseen that 
throughout this distance of TOO feet on the brilliantly 
illuminated bridge the trolley man was oblivious of his 
surroundings and unconscious of his own presence on 
the bridge or his approach to the draw and would not, 
therefore, pull the trolley down in advance of reaching 
the draw or when his front trucks struck the draw, as it 
was his duty and habit to do, and it be further conceded 
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that in consequence thereof the motorman should have 
foreseen that the trolley would leave the wire at the 
point of disconnection, should he also have foreseen that 
the trolley man would have been in a worse position or 
more liable to injuiy there than he would have been out 
on tlie road in the darkness in the country under identi¬ 
cally similar circumstances? In other words, is there 
anything in this record which would justify a jury in 
finding that it was the “usual, ordinary and experienced 
course of events’’ for a 150-pound trolleyman to be 
jerked from his feet up into the air by a spring capable 
of balancing only sixteen pounds? Or for a trolleyman 
“standing with his hands on a trolley lope” to be thrown 
from his footing and to be injured by the unexpected 
and unsignaled escape of the trolley wheel from the wire 
when the car was going at its usual speed of from 20 to 
25 miles per hour? 

Of course, there is but one answer, a negative one to 
this question. Yet unless it must be answered in the 
affirmative, the court was clearly wrong in not with¬ 
drawing this case from the jury. 

VII. 

The court erred in granting the 1st (P. Rec., p. 50), 
5th (P. Rec., p. 51), 0th (P. Rec., p. 51), and 7th (P. Rec., 
p. 51) instructions in behalf of the plaintiff, and in refus¬ 
ing the defendant’s 14th (P. Rec., p. 56). Each of these 
instructions are based upon the validity of the Fellow- 
Servants Law of 1906 so far as the employees of a com¬ 
mon carrier engaged in commerce between the District 
of Columbia and a State is-concerned, and for the rea¬ 
sons heretofore stated should have been refused. 

In addition to this reason which applies to all of these 
instructions, and granting that the fellow-servants stat¬ 
ute applies, the fifth instruction (P. Rec., p. 51), when 
read in connection with the first instruction granted on 
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behalf of the plaintiff, is misleading in that the first in¬ 
struction is general, is not confined to the allegations of 
negligence contained in the declaration, tells the jury 
that it is the duty of the servants and employees of rail¬ 
ways to exercise ordinary care to prevent injuries to 
other employees, and the failure on the part of such rail¬ 
way company’s employees in charge of the movement 
of such trains or cars to exercise such ordinary care and 
prudence is negligence, while the fifth instruction, when 
read in connection with it, tells the jury that all ques¬ 
tion* of negligence by the defendant without regard to 
whether they are alleged in the declaration or not, as 
well as of contributory negligence of the plaintiff, are 
to be determined by the jury. In view of this and the 
allegations of the second count which alleges negligence 
in the employment of the motorman, it is submitted that 
the jury might well have thought that they could return 
a verdict upon that count as well as for any other con¬ 
duct of the defendant which they may have considered 
negligence, especially after the court had refused the 
defendant’s tenth instruction and had granted the plain¬ 
tiff’s second instruction as modified. 

VIII. 

The court erred in granting plaintiff’s second prayer 
as modified (P. Hec., pp. 50 and 52). 

We submit that there was no evidence tending to 
show that the plaintiff’s ability to pull or hold down the 
trolley pole was in any way affected by the rate of speed, 
nor was there any evidence tending to show that any 
rate of speed testified to - on the occasion in question 
was dangerous. Accordingly, the jury were permitted 
under this instruction, to find without evidence to sup¬ 
port it, that the rate of speed was excessive and dangerous 
and to conjecture that such speed was the proximate 
cause of the plaintiff’s injury. 
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IX. 

The court erred in refusing to grant the eighth instruc¬ 
tion asked on behalf of the defendant* This instruction 
is as follows (P. Rec., p. 54) : 

“(8) If the jury believe from the evidence that 
the defendant company or its employees were 
negligent in failing to comply with its own regula¬ 
tion to stop its car at the stop sign, before running 
on to the draw of the highway bridge, and that 
such regulation was adopted for the protection 
of the passengers and property of the defendant 
company from dangers of an open draw, and that 
it was also negligent in running its car on said 
bridge at an unlawful rate of speed, and that the 
plaintiff knew these facts, or either of them, or in 
the exercise of due care should have known 
them, or either of them, and could with 
such knowledge by the exercise of due care 
and the means within his power have avoided 
the injury by pulling down his trolley pole, 
or by giving the motorman a signal to stop 
or otherwise, then it was his duty to do so with¬ 
out waiting for a stop or signals from the motor- 
man, and his failure to do so would be gross 
negligence, and if it resulted in his injury, would 
be the proximate cause thereof and their verdict 
must be for the defendant.” 

It will be observed that this instruction concedes 
negligence of the defendant in every respect charged 
that its employees were negligent in failing to comply 
with its own regulations, and that such regulation was 
adopted for the protection of the passenger and the 
property of the defendant company, and that it was also 
negligent in running its car on the bridge at an unusual 
rate of speed with the single qualification that if plain¬ 
tiff knew these facts or either of them, or in the exercise 
of due care should have known them, or either of them, 
and could with such knowledge by the exercise of due 


care and the means within his power have avoided the 
injury and failed to do so, that then, notwithstanding 
the prior negligence of the company that his negligence 
must be regarded as the proximate cause of the injury. 

This instruction is not based upon the doctrine of 
contributor!/ negligence or on the comparative degree of 
the negligence of the two parties, nor does it involve 
the doctrine of concurrent negligence, but is based solely 
upon the doctrine of the “last clear chance” or “dis¬ 
covered peril” and upon the theory that if after the 
discovery of his peril the plaintiff could by his sole act 
have avoided the result and failed to do so, that then 
his act is (he sole proximate cause of the injury and not 
the preceding negligent act or acts of the defendant. 
This applies the doctrine of the last clear chance or the 
discovered peril to the plaintiff himself. There was 
ample evidence in this case to justify this view by the 
jury, and it is submitted that when the facts exist that 
the defendant in such a case is just as much entitled 
to have this law apply to the plaintiff as under similar 
circumstances the plaintiff has to have it applied to the 
defendant. 

The doctrine of the last clear chance is usually applied 
in favor of a plaintiff who has been guilty of negligence 
which has been followed, after knowledge and power to 
avoid the injury , by the further negligence on the part 
of the defendant in failing to use the means within his 
power to avoid the injury. The reason for this rule is 
not in derogation of the rule that contributory negli¬ 
gence defeats recovery, but is an application of that 
* other rule that the injury must be ascribed to the proxi¬ 
mate cause. In 21) Cyc., page 530, the rule is thus 
stated: 

“While the negligent act or omission of the 
person injured ordinarily defeats recovery, the 
rule is subject to the exception or qualifications 
that although such person has been guilty of 
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negligence in exposing himself to danger, yet he 
may recover if the defendant, after knowing of 
such danger , could have avoided the injury by the 
exercise of ordinary care, and fails to do so, as in 
such case the negligence of the person injured 
is not the proximate cause of the injury, and the 
negligence of defendant becomes the proximate 
cause.” 

If this is the rule to be applied to a negligent defendant, 
who may owe no primary duty to the negligent plaintiff, 
but whose duty may merely arise out of the knowledge 
of the negligent plaintiff’s perilous position, coupled 
with power in himself to avoid the injury, with how 
much more force should it be applied to a negligent 
plaintiff, who, notwithstanding the primary negligence 
of the defendant, sees and realizes or should realize his 
own peril, and has within his own power the means of 
saving himself, and negligently fails to do so, because 
the primary duty of every one is to save himself from 
peril. If, with the power to do so, plaintiff fails to do 
so, then his negligence becomes the proximate cause of 
the injury and not the prior negligence of the defendant. 
In Kaw Supply Co. vs. Kroenig, 47 N. E. R., 1051, 1052, 
it is said: 

“It is a long established rule of law, founded 
in natural justice, that ‘the mere relation of mas¬ 
ter and servant can never imply an obligation, 
on the part of the master to take more care of a 
servant than he may reasonably be expected to 
take of himself.’ Priestly vs. Fowler. 3 Mees & 
W. I. This rule was quoted and applied in 
Pennsylvania Co. vs. Lynch, 90 Ill., 333, and was 
again given expression in Furnace Co. vs. Abend., 
107 Ill., 44 , as follows: ‘The relation of master 
and servant implies no obligation on the master 
to take more care of the servant than the servant 
is willing to take of himself.’ ” 
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The rule of discovered peril and last clear chance has 
been recognized by this court in the following mentioned 
cases: 

Halley vs. Columbia Oil Co., 25 App. D. C., 1. 
Howes vs. District of Columbia, 22 App. D. C. f 


The court likewise erred in rejecting the defendant’s 
ninth instruction. 

This instruction merely applied to the evidence, the 
theory of the case presented by the defendant. If the 
facts as stated in this instruction were true, and it is 
submitted that there was ample evidence to sustain a 
finding that the facts were as stated therein, they justi¬ 
fied a verdict for the defendant, and the defendant was 
entitled to have its theory of the case submitted and 
passed on by the jury. 

District of Columbia vs. Gray, I App. D. C., 
page 500. 

An instruction, stating the law applicable to one 
theory of the case, and substantially covering all the 
facts upon which the correctness of such theory depends, 
is proper, if there is any evidence in the case tending to 
prove such facts, although it ignores other facts put in 
issue as part of another and different theory which, if 
true, leads to a different conclusion and result when an¬ 
other instruction has been given in the case, covering 
such conflicting theory. 

Rhoades vs. Chesapeake, etc., R. Co., 49 W. Ya., 
494, 39 S. E., 209. 

It is the duty of the court to submit to the jury and 
give instructions thereon any issue, theory, or defense 
which the evidence tends to support, and this right, of 
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course, is not affected by the fact that there is counter¬ 
vailing testimony. 

38 Cyc., 1626, and cases cited, note 68. 

XI. 

The court erred in refusing the defendant’s tenth in¬ 
struction (P. Rec., p. 55), and in modifying the defend¬ 
ant’s twelfth instruction (P. Rec., p. 56). 

Instruction No. 10 simply told the jury that every 
person, in entering the employment of another, assumes 
the intrinsic risk of the employment and excluded there¬ 
from the idea that intrinsic risk included the risk of the 
negligence of fellow-servants and the failure of the master 
to exercise due care, and submitted to the jury the ques¬ 
tion that if the plaintiff was injured by reason of such 
risks or in some unknown or some unforeseen way, then 
the verdict must be for the defendant. 

In the case of P. B. & W. Ry. Co. vs. Tucker, 35 App. 
D. C., 123, the court, at page 148, concludes a full 
discussion of the doctrine of the assumption of risk as 
affected by the act of 1906 with this sentence: 

“It is enough that they must assume the in¬ 
trinsic risk of their calling without compelling 
them to assume the negligence of their employers,” 

and thereby expressly recognizes the assumption by 
employees of the intrinsic risks of the employment. 

If the Federal Employers’ Liability Law of 1906 (con¬ 
ceding that it applies to this case) does away with the 
doctrine of the assumption by employees of the intrinsic 
risk of the employment, then the effect of that law is to 
make the employer the insurer of the safety of every 
employee, at least at the discretion of a jury. 

It can scarcely be contended, however, that such was 
the purpose of that law, because it only purports to make 
the employer responsible for damages “which may result 


from negligence;” that is the full extent to which the 
law even purports to go. Now what is negligence? It is 
the absence of ordinary care, and ordinary care “is such 
care as a person of ordinary prudence under all the cir¬ 
cumstances of the case would have exercised.” But it is 
not apprehended that the purpose of this amendment 
was to deprive the courts of all power to pass upon the 
>ufficiency or insufficiency of the evidence to establish 
the lack of ordinary care as it has been known from the 
foundation of our legal system, and what is ordinary 
care in the conduct of any business has been uniformly 
held to be “the ordinary usage of the business;” and all 
risks which are embraced within the ordinary usage of 
the business are intrinsic risks and of necessity must be 
regarded as being assumed by the employee, unless the 
( mployer is to be regarded as an insurer which no one 
contends so far as we are informed. 

Butler vs. Frezee, 25 App. I). (\, 401. 


In the case’of Titus vs. Railway Company, 130 Penn. 
Mate, 018, 020, it is said: 


“All the cases agree that the master is not 
bound to use the newest and best appliances. 
He performs his duty when he furnishes those of 
ordinary character and reasonable safety, and the 
former is a test of the latter; for in regard to the 
style of the implement, or nature of the mode of 
performance of any work ‘reasonably safe' means 
safe according to the usages, habits, and ordinary 
risks of the business. Absolute safety is unattain- 
able, and employers are not insurers. They are 
liable for the consequences, not of danger, but of 
negligence; and the unbending test of negligence 
in methods, machinery, and appliances is the 
ordinary usage of the business. No man is held 
by law to a higher degree of skill than the fair 
average of his profession or trade, and the stand¬ 
ard of due care is the conduct of the average 
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prudent man. The test of negligence in the em¬ 
ployers is the same, and however strongly they 
may be convinced that there is a better or less 
dangerous way, no jury can be permitted to say 
that the usual and ordinary way, commonly 
adopted by those in the same business, is a negli¬ 
gent way for which liability shall be imposed. 
Juries must necessarily determine the responsi¬ 
bility of individual conduct, but they can not be 
allowed to set a standard which shall, in effect, 
dictate the customs or control the business of the 
community. ” 

It is further submitted that in the modification of 
clause C of the twelfth instruction by adding thereto 
the clause that “if there was no rule limiting the speed 
if in spite of that the motorman ran the train onto the 
draw at a dangerous rate of speed, dangerous in reference 
to the ability of the trolleyman to perform his duties” 
the court submitted to the jury the question of deter¬ 
mining what was or was not a dangerous rate of speed 
without respect to intrinsic risks, and in spite of the fact 
that there is no averment and no proof that the danger, 
if any, incident to the trolleyman’s duty was measurably 
affected or increased by any rate of speed, and in spite 
of the fact that the only evidence on this point was that 
the speed did not increase the difficulty or danger of the 
trolleyman in performing his duty. The jury were 
therefore left free under this instruction to conclude or 
guess that any rate of speed was dangerous. It may be 
said truthfully that any rate of speed is dangerous in a 
sense, and that any person who engages in operating 
a moving car is of course engaged in a dangerous business, 
but this does not make the employer an insurer to his 
employee. If operating a train at its regular speed is of 
itself dangerous, it becomes one of the intrinsic risks of 
the business and the dangers from such a source can not 
be made the ground of recovery. 
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XII. 

The court erred in refusing the defendant’s thirteenth 
instruction. This instruction is as follows (P. Rec., p. 
56): 

“(13) If the jury believe from the evidence 
that the plaintiff was injured in some other way 
or from some other cause than that stated in the 
plaintiff’s declaration, or even while not so con¬ 
vinced they do not believe that the plaintiff has 
proved to them satisfactorily that he was injured 
in the manner and form alleged in his declara¬ 
tion, they must find for the defendant, even though 
they may be convinced that some negligent act 
of the defendant or its employees caused, or 
contributed to his injury.” 

It is clearly the law and should have been granted. 

XIII. 

The court erred in refusing the defendant’s fifteenth 
instruction. This instruction is as follows: 

“(15) If the jury believe from the evidence 
that the defendant’s car made its usual stop at the 
stop sign on the highway bridge on November 
29, 1910, and then proceeded even at a speed in 
excess of that provided in its rules and that the 
said car passed safely on to said draw, with the 
plaintiff holding the trolley rope in his hand, 
and that thereafter the trolley escaped from the 
said trolleyman, either while he was attempting 
to adjust it to the trolley wire after getting on 
said draw, or, as the car was about to pass from 
the draw to the north end of the bridge, or other¬ 
wise, then their verdict must be for the defend¬ 
ant.” 

This is plainly the law and should have been granted. 

We submit that the judgment should be reversed. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

B. D. BOTELER, 

Attorneys for Appellant. 
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The plaintiff filed his declaration in this action against 
this defendant appellant, alleging that the defendant com¬ 
pany had an office and officers and agents and was doing 
business in the District of Columbia. That on the 29th dav 
of November, 1907 (the date of the grievances complained 
of), the defendant was engaged in operating its cars over 
certain lines of railway upon divers streets in the city of 
Washington, and from the intersection of B street and 14th 
street southwest, the defendant owned, possessed, operated, 
If 
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and controlled a double line of railroad tracks, extending 
from said 14th street to the Potomac River, and from thence 
to and across the Highway Bridge spanning the river in the 
District of Columbia. That the defendant was a common car¬ 


rier of passengers and freight for hire and was engaged in 
trade and commerce in said District, with its cars and trains 
operated upon the said tracks by motor cars propelled by 
electrical power and machinery. That wires were strung over 
the center of the tracks on the said bridge, from which the 
power was conveyed to the motor by a trolley wheel at the 
end of a metal pole, pressed upward and underneath the 
wire by a spring affixed to the top or roof of the motor car. 
The pole extended over the top of the motor car and over its 
rear platform. That at the end of the pole was affixed a 
grooved metallic wheel and a rope. The rope was used by 
the trolleyman to adjust the wheel to the wire or to release it 
therefrom under signals and orders from the motorman or 
conductor. That the Highway Bridge was constructed with 


a ‘‘draw/’ at each end of which the railroad tracks and over¬ 


head trollev wire were disconnected. That the defendant 
« 

had issued orders to its motormen and conductors to stop the 
trains at either end of the draw before attempting to cross it. 
and had stop signs or signals at each end of the draw. 
That it was the duty of the engineer or motorman in control 


of the cars to obey the orders and signals to stop the cars 
before entering upon the draw, and then to proceed slowly 
and with caution upon the draw, so that the trolleyman could 
pull down the wheel where the wires were disconnected and 
prevent its becoming violently displaced and flying off and 
upwards by force of the spring, and causing damage and 
injury. That the stopping of the cars as aforesaid was 
notice to the trolleyman that the disconnection at the draw 


was about to be reached and to be in readiness to pull down 
the trolley. That the plaintiff', a trolleyman in the defend¬ 
ant’s service, at about 10.45 o’clock at night on November 
29. 1907. was in the discharge of his duties upon one of de- 
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fendant’s trains then passing over the bridge. That the 
motor car was governed, operated and controlled by Wallace 
Groves, a motorman, officer, agent and also an employee of 
the defendant, charged with the duty to start and stop the 
train and to regulate its speed. That said Groves violated his 
duty in not stopping the train as aforesaid and by running it 
upon the bridge and draw in the District at a high, excessive 
and unlawful rate of speed, and the plaintiff’s post of duty 
being in the center of the rear platform of the car, he could 
not see or know of the near approach of the car to the end 
of the draw where the wire disconnection was, while hold¬ 
ing the said rope and awaiting the stoppage of train in the 
usual and customary manner before passing on the draw. 
That the negligence of the said Groves in running the said 
train onto the draw without stopping, at said excessive speed 
caused the trolley wheel to he thrown with great force and 
violence from the wire at the place of disconnection, and 
breaking the pole and jerking and throwing the plaintiff 
down and running over one of his legs, resulting in its ampu¬ 
tation. That the plaintiff’s injury was caused wholly by the 
negligence of the defendant and not by any fault or negli¬ 
gence of the plaintiff. 

Statement of the Case and Argument on Defendant’s Motion 
to Direct a Verdict in its Favor. 

At the conclusion of the plaintiff’s testimony the defend¬ 
ant moved the court to instruct the jury to return a verdict 
for the defendant upon five propositions, viz: (1) That 
there was no evidence of negligence of the defendant. (2) 
That the proximate cause of the accident was the negligence 
of the plaintiff. (3) That the evidence of the plaintiff did 
not sustain the declaration. (4) That neither excessive 
speed nor the “stop sign’’ had relation to the operation of the 
train at the draw, nor can he relied upon as tending to estab¬ 
lish negligence. (5) That the Employers’ Liability Act of 
June 11, 1906, does not apply to employers of electric rail- 
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roads engaged in transporting passengers between points 
within, to points without the District. At the conclusion of 
all the evidence the motion was renewed (Rec., 35-49). 

The very meager and imperfect presentation or statement 
of the case contained in the appellant's brief, in which the 
main features of the plaintiff’s case as shown by the evidence 
are disregarded and omitted, in connection with appellee’s 
insistency that the court should have granted its said motion, 
based upon assumed inadequacy of proof, constrains appellee 
to point out to the court and make brief reference to those 
portions of the testimony in the record which immediately 
hear upon and support the allegations of the declaration, 
under the permission accorded by rule VIII, section 4, of 
this court. 

E. Forrest Bwirefl. passenger on the train at the time of 
the accident, and had traveled on the defendant’s train 
“twice daily for eight years’’ (Rec.. 15): 

“The defendant’s road was through the District of 
Columbia into the State of Virginia and carries pas¬ 
sengers and freight” (Rec., Id). 

That the motorman. Groves, did not before crossing the 
draw stop the train at the stop sign, as required by the com¬ 
pany’s rule, in force at the time of the accident. November 
29. 1907. as follows: 

February 8 . 1906. 

“General Notice. 

• ‘‘Before crossing the draw trains must come to a 
full stop at point indicated bif a red hoard on which 
is the word- ‘stop!' 

“J. COLVIN. Superintendent ” (Rec., 12). 

E. Forrest Burrell . a passenger on the train: 

“It (the train) did not stop at the ‘stop' sign” 
(Rec., 15). 
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Edward A. Downey, plaintiff: 

“The train did not make any stop at all” (Rec., 
30). 

Harvey K. Shaner, conductor of the train: 

“This train did not stop or slow up at the south end 
of the draw. ‘That the motorman went on the bridge 
at not lew than 20 or 30 miles an hour,’ just as he told 
witness ‘I had her wide open’; that he did not change 
his speed up to the time he hit the draw” (Rec., 26). 

• 

The motorman ran the train upon the draw at a high and 
dangerous rate of speed. 

E. Forrest Burrell, as to speed of the train at the time of 
the accident: 

“When we got to the draw of the bridge I never 
paid any particular attention to it. except I know we 
were going at a high rate of speed. * * * I should 

say it was about 20 miles an hour” (Rec., 15). 

Harvey K. Shaner: 

“He should judge he (the motorman) was running 
about 20 or 30 miles an hour across the draw” (Rec.. 
26). 

Edward A. Downey: 

“The train was going 20 or 25 miles an hour; the 
spans were going past him very fast * * * the 

train did not slow down any” (Rec., 30). 

The speed of the train in crossing the draw, as shown by 
the oral testimony of the witnesses, is confirmed by the 
ph vsical fact that the train ran within a span and a half of 
the north end of the bridge, or over one thousand five hun¬ 
dred feet, of its own momentum, with the power or current 
cut off, before the motorman could stop it. 
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Harvey K. Shaner: 

“After lie gave the signal to stop, the ear ran be¬ 
tween two and three hundred yards anyhow; that he 
jumped off tlie ear after lie gave the signal to stop, 
and the ear did not stop; that when he jumped off, 
the ear was running so fast it threw him elean across 
the roadway against an iron girder ten or fifteen feet 
from the track ; that there was no power on ear during 
that time” (Ree., 27). 

Edward A. Downey, asked to approximate the distanee the 
# car went after the aeeident before it stopped: 

“I judge about a square and a half; I eould not tell 
vou exactlv” (Ree., 31). 

Edgar <). Brookes, defendant’s witness, conductor on 
Falls Church Road: 

“that as they were on the bridge his motorman 
slowed up and parsed Mount Vernon ear, about one 
and a half spans from the north end of bridge; that 
they were going southward” (Ree., 39). 

Wallace L. Groves, defendant’s witness: 

“Q. How near were you to the north end of the 
bridge when you stopped? 

“A. 7 suppose about a span and a half. * * * 

that when the Falls Church car came up he got on 
its front end” (Rec., 42). 

Charles Sinclair, defendant’s witness, civil engineer in the 
employ of defendant: 

“The length of the draw is 292 5/100 feet; 
* * * that the approximate distance from the 

north end of the bridge to the north end of the draw 
is 1,600 feet.” 

Charles Gill, defendant’s witness, testified: 

“that there are seven spans on the bridge north of 
the draw, and four spans south of the draw which 
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with the draw makes twelve altogether; that each 
span is approximately 230 feet long and the draw is 
290 feet long” (Rec., 39). 

Thus, from the point at the south end of the “draw,” where 
the plaintiff was thrown off the car, to a point one span and 
a half, or 335 feet, from the north end of the bridge, where 
Groves stopped the train, was o 1 /* spans, or 1,265 feet, plus 
the length of the draw, 290 feet, a total distance of 1,555 
feet, before the cars could be brought to a stop, because 
Groves testified that 

“he received another bell and thought there was 
something wrong and applied the brake to make the 
stop” (Rec., 40). 

Shane r, conductor, testified that 

“just as he got to the draw he heard a sound under 
the car, looked out the rear window and saw Mr. 
Downey lying on the tracks; that he gave a signal 
for the motorman to stop” (Rec., 26). 

The speed of the train is further attested by another 
physical fact that the trolley pole was 

“about 2 inches thick; that it was of iron or steel; 
that it was bent and there was a crack on the under¬ 
neath side; that it was bent in the shape of an elbow” 
(Rec., 27). 

John Dnterman, defendant’s witness, testified 

“that the overhead braces on that bridge are approxi¬ 
mately between 32 and 35 feet apart; that these 
braces are about 7 inches wide and five inches high, 
and that they go clear across; that the wire is fastened 
on them; that the trolley wires are attached about 
six inches below these braces so that if the trolley 
went up only six inches it would strike the iron eye- 
beams on that bridge; that there are six of them to 
each span, and that they extend across the bridge 
about 32 feet; that this is true of the draw as well as 
at the other portions of the bridge” (Rec., 44). 
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It is shown by the testimony of Joseph G. Harris that a 
trolley wheel is affixed at the end of the trolley pole, which 
is kept in position underneath the wire by a 

“big steel spring—pretty strong and heavy spring. 
It is a double spring, about that big around” (indi¬ 
cating) (Rec., 12). 

The velocity of the train when passing on the “draw” is 

illustrated bv the fact that when the trollev wheel flew oft* 
«/ » 

at the point of disconnection in the wire and struck “the 
iron eye-beam on the bridge” the force was such as to bend 
the steel trolley pole, two inches in diameter, upwards and 
in the shape of an “elbow.” 

The points of wire disconnection and the ends of the 
draw were dangerous places in the passage of the trains. 

Joseph G. Ilarriss, plaintiff’s witness, testified that at 
the time of the accident he was acting as ticket agent for 
the defendant company; prior to that time he had acted 
as trolleyman and guide (Rec., 11). 

“T have had trolley poles to pull out on this draw 
at the bridge” (Rec., 12). “If the trolley was not 
pulled down crossing the draw it would either break 
off. pull off, or burn your hands up with the rope, 
it was so strong that the rope would burn your 
hands—pull through your hands and burn you and 
pull you ap; take you up in the air” (Rec., 13). 

John T. Curtain, cross-examined by defendant: 

“If it (the trolley) hit the top of the bridge it 
ivould pull me off my feet” (Rec., 26). 

The plaintiff testified 

“that the trolley pole got away from him before he 
knew it, and the rope pulled him off the car; that he 
was standing on the platform waiting for the car 
to stop; that at this point uhere the danger is, it is his 
duty to hold the rope and get himself in position” 
(Rec., 33). 



The defendant’s motornran Groves not onlv violated the 
‘‘General Notice” promulgated by the defendant on Feb¬ 
ruary 8, 1906, to its motormen, that “Before crossing the 
draw, trains must come to a full stop” (Rec., 12), but he 
also violated another rule of the company regulating the 
speed of trains in crossing the draw. 

William C. Litchford testified: 

“That if the car is running over six miles an 
hour the trolley will not ride across the disconnection 
at the draw” (Rec., 15). “That there was a written 
notice posted in the company’s office at 12th and 
Pennsylvania avenue in the conductor’s room in the 
order book as follows: 

“ ‘Reduce your speed to six miles an hour across 
the draw! 

“It was pasted in the order book by Mr. Colvin, 
superintendent.” 

That he first saw the order 

“when I was promoted conductor in 1907. Con¬ 
ductors were supposed to read that book every day 
and sign their names” (Rec., 23). “The motor- 
man was required to look at it, and sometimes the 
conductors would read it and sign the motorman’s 
name and go down and tell him what the order 
called for. That witness’ name was signed to the 
order” (Rec., 23). 

The plaintiff called for the production of the order book 
(Rec., 23). Subsequently the defendant produced the 
order book and 

“two of such orders which had been pasted therein 
and signed underneath on the page of the book by 
the witness William C. Litchford et al. were missing” 
(Rec., 34 and 35). 'The dates of the missing orders 
antedate the accident* (Rec., 35). 
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The order lx>ok was offered in evidence by the plaintiff. 
The motornian (doves also violated the speed regulations 
prescribed by the District Commissioners for the running of 
trains or cars limiting such speed to 15 miles per hour and 
providing a penalty for such violation. On objection by the 
defendant the District ordinances as to speed were excluded 
by the court, it l>eing of opinion that they were not ap¬ 
plicable to tlie highway bridge, u|m>ii the theory that the 
bridge was under the control of the War Department. The 
ordinance is a police regulation operating upon and con¬ 
trolling the actions of individuals within the District ter¬ 
ritory. wherever they might he. and even if it be conceded, 
which it is not. that the Department controlled the bridge 
as a physical structure, persons on the bridge were subject 
to District authority as to >peed regulations as a matter of 
police power in the absence of Department rules on that 
subject. 

Smith rx. District of Columbia, 12 D. C. App., 33. 

Clements rx. Potomac Elec. Power Co, 26 D. C. 
App., 482. 


The defendant’s trolleyman Groves entirely disregarded 
the usual and customary methods of the employees in oper¬ 
ating the train in entering upon and passing over the 
“draw.’’ although he was cognizant of the danger to the 
train by neglecting to follow those methods. 


Joseph (j. Harris testified: 

‘‘The wire was disconnected at each end of the 
draw. The disconnection is three or four inches 
long” (Rec.. 12). “The motorman should stop before 
reaching the draw and not start again until he got a 
hell from the troth yman" (Rec., 12). “After stop¬ 
ping at the stop sign motorman would get a bell from 
the trolleyman to proceed and would slow up when 
he got to the draw to give the trollegman opportunity 
to pull down the trolley” (Rec., 15). 
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Joseph W. Dodd: 

‘‘Train dispatcher would give new man an order 
to ‘break in.’ New man would go with the order to 
the conductor, who would turn him over to the 
trollevman. Tie (witness) had him (Downey) for 
a couple of days breaking him in as trolley man” 
(Rec., 16). 

“Q. What did you tell him about the stop sign? 

“A. Why, I told him the ‘stop’ there is for the 
motorman to stop on account of the draw, and wait 
for a signal to go ahead. 

“Q. When he stops does be have to have a signal to 
go ahead? 

“A Yes sir 

“Q.’ Who gives that? 

“A. The trolley man. 

“Q. Ts that a rule of the company? 

“A. Yes, sir. 

“Q. What, if any, instructions did you give Mr. 
Downey when you broke him in, in regard to the 
stop sign on the draw at the bridge and the trolley 
arrangement at that place? 

“A. T always instruct the trollevmen T break in 
when they get to the stop sign to get ready to pull 
the trolley down when they hit the draw. 

“You can tell when you hit the draw hv the red 
gate there. The gates are at the draw ‘itself.’ So 
when you hit the gate you also hit the draw. 

“Q. By hitting the gates you mean you are at the 
draw? 

“A. Yes, sir. 

“Q. The gates are on the draw? 

“A. Right on the draw where it opened. 

“Q. So when you pass the point where the gates 
are. at the same time you pass on the draw, do you 
not? 

“A. A T es; when you get even with the gates you 
are right even with the draw” (Rec., 17). 

That he instructed Mr. Downey 

“that after the motorman comes to the stop at th£ 
stop sign he ahrays told him {Downey) to get him - 
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self in position so he could pull the trolley down as 
he entered the draw” (Rec., 17). 

Edward A. Downey . plaintiff: 

“Q. Whiat instructions were given you as to the 
crossing of that draw by those who broke you in? 

“A. I was told that the train conies to a full stop 
at the south end or north end of the draw going 
north or going south nt the stop sign, the purpose of 
stopping there was to prepare you to pull down your 
trolley when you came to this parted rail. I have 
always pulled it down when I crossed that. T never 
had it to pass over. 1 always got myself in position 
to do my duty” (Rec., 31). “Had been instructed by 
the trolleyman who broke him in that cars must 
proceed very slowly when entering upon the draw” 
(Rec., 29). “That in going on or off the draw the 
train is going very slow” (Rec.. 33). 

John T. Curtain : 

“Q. What was the object of the stop sign that 
was there? 

“A. The man who broke me in alwavs told me 

t 

to stop there to signify to pull (loan the trolley, to 
watch for the drau • and pull down the trolley” (Rec.. 
25). 

Harvey l\. Shaner . conductor: 

“That the purpose of the stop sign is for the safety 
of the train in general; by this witness testified that 
he meant the passengers, the company’s property, 
employees and all; that he always considered the 
stop sign a warning to trolley men” (Rec.. 29). 

Charles Mum ford, defendant’s witness: 

“That it (trolley) is more apt to fly off when the 
car is going fast than when if going slow” (Rec., 37). 

Frank M. Fitzhugh. defendant’s witness: 

“Running at a low rate of speed it (trolley) will 
ride (the wire) ; that is, if both spans are together 
straight across” (Rec., 39). 
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E. Forrest Burrell: 

“That on this bridge they (trains) usually run 
about 10 miles an hour and then slow down grad¬ 
ually until they go to this stop sign. * * * that 

when they cross the draw they go at a very slow 
speed” (Rec., 16). 

Joseph G. Harris: 

“Unless you are going at a pretty good speed the 
trolley will not jump off at the draw” (Rec., 14). 

Joseph W. Dodd: 

“Well, if running 8 or 10 miles an hour it (trol¬ 
ley) will not ride over it” (Rec., 18). 

• 

The evidence as above set forth could produce no other 
conviction upon the minds of the jury than that Groves, 
the defendant’s motorman in charge of the movement and 
speed of the train over the bridge and draw, in running 
the train at from 25 to 30 miles an hour was guilty of such 
a high degree of negligence as amounted to positive reck¬ 
lessness as to the safety of the train and all persons carried 
thereon. And the court was bound, under the evidence, 
as matter of law, to submit the question of the defendant’s 
negligence to the determination of the jury. 

C., M. & St. P. Rv. vs. Astery, 137 U. S., 507. 
Rechard vs. Chicago & C. Rv. Co., 141 Fed., 905. 

An employee does not assume the risk of the engineer’s 
act in running the train over bad places in the track at a 
rate of speed which is dangerous considering the condition 
of the track, and for such negligence the company is liable. 
It was proper for the jury to pass on the question as to 
whether the rate of speed was dangerous or not. 

Meloy vs. The Chicago & N. W. Ry. Co., 77 Iowa, 
746, 747. 
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The second ground for the motion to take the case from 
the jury was the defendant's contention that the approxi¬ 
mate cause of the accident was the negligence of the plain¬ 
tiff. and was also made the basis of the defendant’s eighth 
prayer, rejected by the court (Rec., 54), and its ninth as¬ 
signment of error to that ruling, argued at pages 37 et seq. 
of appellant’s brief. 

The defendant relies on alleged negligence of the plain¬ 
tiff to defeat the action. It contends that, conceding the 
defendant’s negligence in not stopping the train at the stop 
sign before passing onto the draw and running its train at 
an unlawful rate of speed on the bridge, that if the plain¬ 
tiff knew the facts or either of them, or by the exercise of 
due care should have known them or either of them, and 
could with the means in his power have avoided the injury 
by pulling down the trolley or by giving the motorman a 
signal to stop or otherwise, it was his duty to do so without 
waiting for a stop or signal from the motorman, and his 
failure to do so was gross negligence, and if injured thereby 
his negligence was the proximate cause. 

There is no evidence in the case of any negligence what¬ 
ever of the plaintiff. The rules of the company offered in 
evidence by the plaintiff prescribed his duties and the rela¬ 
tive duties of the trolleyman and conductor. 

“Rule 09. The motor bell must be rung before 
starting a train.” 

“Rule 11<S. Conductors and motormen will be 
held equally responsible for the violation of any of 
the rules governing the safety of their trains, (in 
italics) and they must take every precaution for the 
protection of their train even if not provided for by 
the rules.” 

“Rule 317. When with the motor, the trolley- 
man must obey orders of the motorman respecting 
the proper performance of his duties. * * * He 

must not run a motor in the absence of the motor- 
man unless in some emergency he is directed to do 
so bv the conductor or some one in authority” (Rec., 
34 ): 


✓ 
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Harvey K. Shaner, conductor: 

“That the motorman regulated the speed of the 
train; that the motorman operates the brakes; that 
there are brakes for the trolleyman to operate, but 
only when he gets the signal from the motorman; 
that the trolleyman had nothing to do with the con¬ 
trolling and operation of the car with respect to when 
it shall stop or when in motion; that the motorman 
is responsible for schedule time and speed” (Rec., 
27). “That if the trollevman undertook to interfere 
with the speed of a train by lowering the trolley, it 
would have l>een witness’ duty to report him; that 
lie had no business to do that unless he had a signal 
to do it” (Rec., 27). 

William C. Litohford: 

“He (the trolleyman) has nothing to do with the 
speed of the car” (Rec., 24). 

The plaintiff: 

“By pulling the trolley down he could cut off the 
power, but he was not instructed to do that; it would 
cut off the light” (Rec., 32). 

Thus, by the defendant's rules, supplemented by the un- 
contradicted testimony of the witnesses, it clearly appears 
that no power was conferred or duty was imposed upon the 
trolleyman to change, stop, modify or regulate the speed of 
the trains, and any such attempt on his part would have 
been a culpable breach of duty under the rules, and that he 
was at the time of his injury under and subject to the direct 
orders of the motorman who, by the company’s laws, not 
only governed and controlled the trolleymen, but also gov¬ 
erned and controlled the train in its movements and speed. 

The defendant’s claim is that the plaintiff was negligent 
if he knew or ought to have known that the trolleyman 
failed to comply with the defendant’s regulation to stop its 
car at the stop sign before running onto the draw, and 
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plaintiff with such knowledge failed to avoid the injury, 
such failure was such gross negligence as to have been the 
proximate cause of the injury, or. in other words, the plain¬ 
tiff brought the injury upon himself and therefore cannot 
recover. This contention as to the plaintiff’s knowledge is 
refuted by the undisputed evidence. 

Joseph G. Harris: 

“Idle trolleynian's [>osition is lie tween the two cars, 
on either the rear platform of the motor car or the 
front platform of the trailer or rear car" (Rec., 11). 

Joseph■ TV. Dodd: 

“Trollevman cannot see the stop sign which is 
right in the middle of the track hanging from the 
roof of the bridge—when standing in his position t>e- 
tween the cars, unless the motorman stops right up 
to it ; that the roof (of the car) is over where the 
trollei/man stands on the hack platform of the motor 
car’ (Rec., IS). 

William C. Litchford: 

“Trollevman standing in middle of rear platform 
on motor car or middle of front platform of the 
trailer could not see the stop sign because the car is 
all in front of him and the platform overhead. Run¬ 
ning *20 miles an hour at night you could not tell 
where you were on the bridge as the spans on the 
bridge would come together fast like they were made 
together. That running 20 miles an hour the trolley- 
man would have no notice that he was about to 
reach the draw where the rails disconnect; * * * 

that the gates were right at the end of the bridge 
next to the draw; that when you reached these gates 
if a train was running 20 miles an hour you would 
not have an opportunity to pull down your trolley 
before it got on the draw, nor from the time the 
front wheels of the motor went upon the draw to the 
time the trolley reached this open space. * * * 

that he (trollevman) is not supposed to look out on 
either side of the car except to see for the safety 
of passengers” (Rec., 24). 
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Edward- A. Dounej/: 

“The spans were going past him very fast; it was 
drizzling snow-like, and the snow would come down 
and hit you in the face like mist or rain; * * * 

that the train was going so fast and the spans passed 
him s<> quick he did not have any idea they were 
approaching the draw; that he was standing on the 
rear end of the motor car facing the motor car on 
the platform which is about 4 feet wide; that the 
only way he could tell the location of the car and 
himself with respect to the draw was by the car stop¬ 
ping; that standing in the position that he was, he 
could only see along the sides of the bridge at an 
angle from the car (indicating) ; that in crossing the 
bridge he looked from one side to the other but 
could not tell where he was” (Rec., 30). “That the 
wind was blowing very hard at the time of the acci¬ 
dent." (Rec., 32). 

Charles Mam ford, defendant's witness: 

“That trolleyman could not see stop sign unless he 
looked around the side of the car. * * * that, 

snow or fog would make a difference as to ability of 
one to see spans” (Rec., 38). 

It was clearly in proof before the jury that if the plain¬ 
tiff. trolleyman. would have l>een justified in violation of his 
duty in assuming control of the train in place of the motor- 
man by cutting off the current in the event of a known peril, 
which is denied, under the facts and circumstances shown 
in evidence, he was so situated at the time of the accident 
that he did not and could not know when the stop sign 
was passed, or the draw would he reached, or that the motor- 
man would continue to run the train upon the draw at such 
rate of speed as to prevent the performance of the plaintiff’s 
duty by the timely displacement of the trolley before the 
casualty occurred, and the evidence fully exonerated the 
plaintiff* from any negligence, either remote or proximate, 
contributing to such a result. 

' 3f 
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The defendant's contention, in effect, is that the negli¬ 
gence of Groves, the uintorninn, in oj>erating the train is 
transmissible to the plaintiff and is imputable to him be¬ 
cause he did not foresee, or have foreknowledge of, what 
Groves was about to do. or did, in running the train past 
the stop sign and upon the draw at such hazardous speed as 
to imperil the safety of the train and its occupants, and that 
because the plaintiff did not intercept or thwart the motor- 
man’s negligence that negligence shifted to and fused into 
the plaintiff so as to constitute him the proximate cause 
of the accident. A similar contention was made in Illinois, 
hut the court refuted and rejected it. and. after citing numer¬ 
ous cases, declared the law to he that 


“Tn order that the negligence of one person may 
he properly imputed to another they must stand in 
such relation of privity that the maxim qui faeit 
per (ilium faeit per directlv applies.” 

Nonn w*. Chicago Citv Rv. Co., 282 Ill., 878. 

s. c. 

122 Am. St. Rep.. 114. 


Rut. in addition, it was shown in evidence that the de¬ 
fendant had provided some sort of mechanical apparatus 
or device at the point of wire disconnection at the ends 
of the draw on the bridge for the purpose of guiding the 
trollev wheel across the interval between the ends of the 
wires which was of about four inches in space. 


Joseph (j. Harris: 

“There is a brass plate at the point of disconnec¬ 
tion for the purpose of guiding the trolley wheel 
over this small disconnection in the trolley wire 
which is three or four inches long” (Rec., 12). 

Joseph 1C. Dodd: 

“Tt is a kind of piece of iron run from the edge 
of the draw where it opens, to the trolley wire; the 
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reason they put it up there, they tjiought the trolley 
would ride over it; if they run real slow, as I say, 
it will ride over if’ (Rec., 18). 

The defendant undertook to prove that the trolley wheel 
was liable to fly off anywhere; so, too, the train was liable 
to derailment anywhere; a mere possibility of an occur¬ 
rence, which is no proof that the act occurred. But the 
unequivocal physical fact established by the uncontradicted 
evidence is that it was well known that at this particular 
place, because of the disunited wire, the wheel would surely 
jump off and probably cause damage and injury to (he 
train or its occupants if the speed was more than 6 miles an 
hour. The means adopted by the defendant to remedy the 
condition by the mechanical contrivance was proven to be 
totally inadequate for that purpose, and that fact obligated 
the company's motorman to proceed slowly onto the “draw” 
lest the trolleyman might not have time and opportunity 
to disengage the wheel from the wire and avoid what other¬ 
wise would be an inevitable accident. 

These considerations are equally applicable to the de¬ 
fendant’s third and fourth grounds of its said motion to 
take the case from the jury, and it is submitted the court 
did not err in refusing to sustain those grounds. But the 
defendant company by its own negligence, as distinguished 
from that of its said motorman, was responsible to the plain¬ 
tiff for the injuries it inflicted upon him as shown by the 
testimony it introduced in its defense at the trial. 

Tn order to escape liability for negligence of its motor- 
man in running the train at the velocity of 25 or 30 miles 
an hour over the draw, as a matter of defense defendant in¬ 
troduced a number of witnesses to prove that the company 
had provided no rule for regulating or limiting the speed 
on the bridge, and hence argue that the motorman was at 
liberty, without negligence on his part, to run the cars across 
the bridge at any rate of speed, however fast or dangerous, 
agreeably to his own fancy or inclinations: 
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Charles Gill (J-lec., 36), Charles Mumford (Ret*., 36), 
Fenton F'itzhugh (Ret*., 33, marg. p. 72), Wallace L. 
Groves (Rec., 40. marg. p. 77). John Duterman (Ret*., 44, 
marg. p. 32), Eppa McDonald (Rec., 45, marg. p. 84), 
William C. Crockett (Rec.. 45, marg. p. 85), Joseph Col¬ 
vin. superintendent (Rec., 49). 

And in further support of their contention they offered 
in evidence a train order of February 4. 1908: 

“Notice to trainmen: About 5 inches broken 
off rail three spans from the north end of the draw- 
on the southlwmnd track. Trains will reduce speed 
to about six miles per hour in crossing over this space” 
(Rec., 45). 

To exculpate itself from the consequences of fast running 
of the train by the motorman, the defendant inculpated itself 
by proving that it failed in its duty to its employees to adopt 
safe and proper rules for the running of the trains on the 
bridge and over the draw. 


“It has l>een held in manv States that the master 

«/ 

owes the further duty (to its servants) of adopting 
and promulgating safe and proper rules for the con¬ 
duct of its business, including the government of the 
machinery and the running of trains on the railroad 
track. If tlie master l»e neglectful in any of these 
matters, it is a neglect of duty which he personally 
owes to bis employees, and if the employee suffer 
damage on account thereof the master is liable.” 

North. Rac. R. R. ?•*. Peterson, 162 F. S.. 353. 


“It is the duty of a railroad company to promul¬ 
gate nfletpmtc rales and ref/nlation* for the safety of 
employees engaged in the dangerous duty of operat¬ 
ing trains.” 


Santa Fe Pae. R. R. vs. Holmes, 202 V. S 


438. 


The negligence of the defendant company in not provid¬ 
ing a safe rule for the observance of its motorman limiting 
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speed in passing its trains on and over the draw where there 
was a vacancy or space of about four inches between the ends 
of the trolley wire is in glaring contrast with its prudence 
in providing a rule reducing the speed to six miles an hour 
over a space of about five inches of the broken-off end of 
the rail. 


Thus on its own showing the defendant proved its liability 
to the plaintiff by the rules and principles of the common 
law. without regard to the provision of the Employers’ 
Liabilitv Act of June 11. 1906. in force at the time of the in¬ 


jury occurring on the night of November 20, 1907. 

The fifth and last ground of the motion is that said act 
did not apply to an employee of an electric railroad carry¬ 
ing passengers from a point in a State to a point within the 
District of Columbia, wherein the injury occurred, and to 
give the act a construction protective of the employee injured 
in the District under such circumstance would render it 
unconstitutional and void as being beyond the powers of 
Congress under the interstate commerce clause of the Con¬ 
stitution. The appellant’s argument is that unless the ear¬ 
lier is engaged in trade or commerce wholly within the Dis¬ 
trict of Columbia or the Territories the act does not apply; 
that it never had been held either by this court or the Su¬ 
preme Court that the act extended its protection over em¬ 
ployees of such carriers operating between States and the 
Territories and District of Columbia, even though the in jury 
was suffered by the employee in the said District or Terri¬ 
tories. This statement is challenged by appellee. The 
first case that arose in the District of Columbia after the de¬ 
cision of the Supreme Court of the United States declaring 
and adjudging the act unconstitutional as to the States 
(Howard rs. Illinois Central R. R. Co., 207 U. S., 463) 
was the case of Hyde v*. Southern Rv. Co., 31 App. D. C., 
4T>; S. C., 36; W. L. R., 374. The Southern Railway Com- 
pany was engaged as a common carrier of passengers and 
freight from various points in the State of Virginia and 
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other ‘‘points” outside of the territorial limits of the District 
through the State of Virginia and into the District of Co¬ 
lumbia. The declaration alleged that Ilvde was killed in the 
District, while employed by that company, through the 
negligence of a fellow-servant. Upon demurrer to the 
declaration this court, reversing the lower court, held that 
the act was valid and operative as to such injuries occurring 
within the District of Columbia without distinction as to the 
kind of commerce the carrier was engaged in at the time of 
the injury. At page 470. 31 1). C. App., this court, constru¬ 
ing the act and meeting the objection to its applicability 
therein made and herein interposed, emphatically remarked: 

“As said therein the power of Congress in the Dis¬ 
trict of Columbia is plenary, and extends to the regu¬ 
lation of all commerce of whatsoever nature that may 
be carried on within its boundaries; and the act ex¬ 
pressly applies to all employees of common carriers 
in sa'id District without regard to the character of 
the commerce engaged in.” 

This case was of first impression, in so far as the question 
of the validitv of the act in the District and Territories was 
determined by the courts. Subsequently the case of El Paso, 
&c., Ry. Co. rs. Gutierrez, 21A U. S., 87, came up before the 
Supreme Court, in which the identical questions with tho>e 
in the Hyde case were involved. In the El Paso case the 
declaration alleged that the company was engaged as a com¬ 
mon carrier of commerce in the Territory of New Mexico 
and from said Territory into the States adjoining thereto; 
that the plaintiff was one of its employees, and while in the 
performance of his duties as such was killed in the Territory 
of New Mexico through the negligence of other employees, 
fellow-servants of the plaintiff (Transcript of Record of the 
case, pp. 1-3). Suit was brought in the State court in Texas, 
where the plaintiff obtained judgment, which was affirmed 
by the Supreme Court. This judgment concludes the legal 
question as to the applicability of the statute to the case now 
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before this court, as the only difference in the status of the 
two cases is that the suit in the El Paso case was brought in 
the State court of Texas, where the accident did not occur, 
whereas this suit was brought in the District of Columbia, 
where it did occur. 

The next case in which the question was raised was P., B. 
£ W. H. Co. I’*. Tucker. 23 App. 1). C., 138. In that case 
the plaintiff's intestate, a fireman in the employment of the 
company, was killed by its passenger train entering the city 
from a point outside the District limits. In that case, as 
stated by the court in its opinion, on page 137, the railroad 
company, appellant, challenged the constitutionality of the 
Employers’ Liability act, and at page 138 the court said: 

“An examination of the points advanced by coun¬ 
sel. as disclosed by the report of the case, shows that 
most if not all the questions raised by counsel in this 
case were brought to the attention of the court in the 
Employers' Liability cases. * * * Such being the 

situation, we shall dispense with a useless task, and 
pass over without comment this assignment of error.” 

In no one of the three cases above cited, and in all of 
which recoveries were sustained, was the common carrier 
engaged in trade or commerce “wholly within” the District 
of Columbia or the Territory of New Mexico, but the trade 
or commerce was precisely the same as that of the appellant 
in this case. 

The defendant further claims immunity from the Act 
upon the pretense that it is “merely a carrier of passengers 
by means of electric current,” and claims for that reason 
it is not a common carrier within the meaning of the Act 
(Appellant’s Brief, p. 23, et seq.). A number of cases are 
cited construing statutes of States prohibiting common car¬ 
riers from granting preferences in the business at depots and 
grounds, limiting their liability by contract, or construing 
statutes imposing liabilities upon “railroad companies” in 
certain instances, none of w^hich are precedents in the con- 
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struction of the all-embracing terms of the Employers’ Lia¬ 
bility Act relating to common carriers. The claim of ap¬ 
pellant that it was only a common carrier of passengers is 
utterly unfounded, as the evidence proved that it “carried 
passengers and freight" (testimony of E. Forrest Burrell, 
Rec., 16). The declaration alleged that the defendant car¬ 
ried passengers and freight for hire; the evidence proved 
that, and the defendant offered no evidence to contradict a 
fact of such common knowledge, a denial of which might 
have involved it in serious consequences under its charter. 

The act clearly designates tlie agencies embraced in its 
terms to l>e “every common carrier engaged in trade or com¬ 
merce in the District of Columbia,” etc., and provides no ex¬ 
ceptions as to urban, suburban, or interurban electric rail¬ 
roads. or trot leg lines, and the above language of the statute 
has already received judicial constructions hv the highest 
court of the land. 

“From the first section it is certain that the act ex¬ 
tends to every individual or corporations who mav he 
engaged in interstate commerce as a common carrier. 
Its all-embracing words leave no room for any other 
construction. It may include, for example, steam 
railroads, telegraph lines, telephone lines, the express 
business, vessels of every kind, whether steam or sail, 
ferries, bridge, wagon lines, carriages, trollev line-, 
etc.” 

Emplovers’ Liabilitv Cases. 207 l\ S.. 463, 
497. ' 


Certainly the defendant will not controvert the fact that 
it was operating a “trolley line. ” as it proved that fact by its 
own testimony, and a common carrier of persons ought at 
least to be in the eye of the law equal in dignity and re¬ 
sponsibility with a common carrier of* words. 

The appellant asks the court to construe the act so as to 
exclude from its compass and scope all carriers not engaged 
in trade or commerce wholly within the District of Colum¬ 
bia. If this construction were adopted by the court, all the 
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steam railroads entering the District would be absolved from 
liability under tbe act. Tbcv also ask that tbe act be so con- 

t i 

strued as to exempt all tbe electric railroads engaged in trade 
or commerce wholly within the District from liability there¬ 
under, because it is contended that they are not carriers of 
freight, etc. Any such constructions as those contended for 
would leave out of the act every common carrier by rail, and 
leave its provisions to apply only to wagon lines, carriages, 
and sail boats. 


Assignments of Error. 

'Phe sixth and ninth assignments of error have already 
l>een fully discussed in appellee’s argument upon the de¬ 
fendant's motion to direct a verdict in favor of the de¬ 
fendant, 

I and TTI. 

Tbe defendant’s first assignment of error is based upon 
objection to tbe action of tbe court in allowing in evidence 
the defendant’s general order to its employees of date of 
February 8, 1900, relating to tbe stop sign (Rec., 12). 

The third assignment of error is to tbe action of the 

court as to the allowance of testimony as to tbe existence of 

«. 

a rule prescribing tbe rate of speed on the draw. The ob¬ 
jection to the introduction of these rules of the defendant 
in evidence is the contention that their non-observance 
had no tearing upon any duty owed by the company to # 
tbe plaintiff. Without repeating the testimony set out in 
the argument upon tbe motion to direct a verdict, it is a 
sufficient answer to the defendant’s contention in this re¬ 
spect to refer tbe court to that testimony, from which it 
clearly appears that these two regulations were promulgated 
by tbe defendant for the sole purpose of governing the 
operation of its trains over this draw, to prevent accidents 
growing out of the dangers incident to trains passing over 
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that dangerous place. As has been before shown, the ab¬ 
sence of such rules at such place would have rendered the 
defendant primarily liable as master charged with the duty 
of prescribing and publishing rules for the safety and pro¬ 
tection of its employees. Hut when the Employers’ Lia¬ 
bility Act is taken into consideration, the non-observance 
of these rules bv the fellow-servant of the defendant was the 

i 

proximate cause of the accident. The argument of appellant 
that the plaintiff did not know of the existence of the rule 
regulating the speed on the draw, as testified to by the 
witness Litchford. is untenable, as lie did know of the rule 
requiring the stoppage of the train and the speed to be 
made and that the trains should proceed slowly in passing 
upon the draw. The defendant’s attitude is that it is ex¬ 
empt from liability because the rules which it made for 
the government of its employees over the bridge and draw 
were withheld from their knowledge by it. The negligence 
of the fellow-servant as alleged and proved was a violation 
of the rules of the company prescribed for its government 
at the bridge and on the draw, and such negligence could 
not have l>een made apparent without the introduction in 
evidence before the jury of the said rules. 

And the appellant’s contention upon this point is met by 
the authority cited by it on pages 14 and 15 of its brief. 
Quoting from Thompson on Negligence, with reference to 
statutory signals, as distinguished from the company’s regu¬ 
lations. it is said— 

“that there can be no recovery unless the omission 

« 

of statutory signals is found to !)e the proximate 
cause of the injury. In the absence of evidence 
tending fairly to show that such is the fact, it will 
be the duty of the judge to direct a verdict for the 
defendant/’ 

It must be conceded that if statutory signals are ad¬ 
missible in evidence upon the question of proximate cause, 
coupled with evidence fairly tending to show the relevancy 


of such signals to the injurious act, the rules of the com¬ 
pany must a fortiori he admissible against it for that 
purpose. 

II. 

Tn its second assignment of error appellant contends that 
evidence as to Groves’ reputation as a reckless motorman 
should not have been admitted “because there is no evi¬ 
dence that knowledge thereof was ever brought home to the 
company.” 

Witness Whedbee. appellant’s switchman at 14th and B 
streets at time of accident (Record, p. *22), testifies that he 
reported Groves two or three times to Mr. Green, the fore¬ 
man of appellant’s underground system in the District of 
Columbia and over the switchmen and pitmen, for run¬ 
ning past witness’s signal at 14th and B street switch at 
12 or 15 miles an hour when the regulation prescribed 
4 or fi miles an hour; that the switch was at the bottom of 
a steep hill, where there is a curve, and was several times 
out of order, so there had to be a green light there or cau¬ 
tion signal. He further testified that he was employed by 
Green and had to make his report to him. 

Furthermore, witness Whedbee’s statement that he re¬ 
ported Groves for carelessness and recklessness was not ob~ 
jeeted to at the trial by appellant's counsel. The evidence 
on this point is as follows (Record, pp. 21-2) : 

“Q. What, if anything, do you know with respect 
to Ins (Groves’) negligence in running past switches? 

“Mr. Maukall: We object to that, if your honor 
please, on the ground that it is immaterial and irrele- 
vast and not binding on the company if not brought 
to its knowledge. 

“Mr. Burke: In the view that the counsel has 
made that objection, it would probably be proper, 
but 1 am leading up to the company, concerning 
him. to be followed by proof of company’s knowl¬ 
edge. 
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“The Court: This witness was a switchman and 
you want to prove by him that he knew it? 

“Mr. Burke: No, that he communicated it. 

“The Court: I will admit it. 

“Mr. M auk all : We reserve an exception. This 
exception was noted by the court upon its minutes. 

“A. Very frequently he approached the switches 
over the speed the company required, and it was my 
duty to report it to the foreman, which I did several 
times. T reported the condition in which he ran 
over the switches at 14th and B streets; reported it 
to Mr. Green, foreman of underground system, over 
switchmen and over pitmen.” 

To this answer no exception was taken, nor was any 
motion made to strike it out. The above extract will show 
that exception was taken onlg to the court’s ruling that 
this witness could testify as to his communicating his knowl¬ 
edge (which ruling was obviously proper). 

Witness Harriss (Record, p. 14) testified that motorman 
Groves’ reputation among the men was that of a reckless 
motorman. Witness Litehford testified that his reputation 
among the men was “noted to be a fast runner.” Witness 
Curtain (Record, p. 2b) replied, in answer to a question 
as to Groves’ reputation, ‘lie was pretty reckless; he was 
a pretty reckless man. as far as I could hear, they all talked; 
he was supposed to be one of the fastest men on the road 
for running.” All of these witnesses were questioned by 
the court to see if they were qualified before they were per¬ 
mitted to testify as to Groves' reputation. Groves himself 
(Record. ]>. 40) testified that he did not remember of hav¬ 
ing had any accidents prior to the Downey accident, but 
might have had a wagon collision or something like that: 
that he was laid off for ten days for missing his run during 
the month of August. 

After the objection had been made to the admission of 
testimonv. the witnesses were cross-examined bv the de- 
fendant’s counsel upon the subject, who made no motion 
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to exclude the testimony on the ground that the knowledge 
of the motorman’s recklessness and incompetencv was not 
brought home directly to the company, but, on the con¬ 
trary, they introduced testimony to rebut that of the plain¬ 
tiff on this point and to prove that Groves was a fit, compe¬ 
tent, and skillful man (Testimony of Charles Mumford, 
Rec., 30; Wallace Groves, Rec., 40; Peter Dent Everett, 
Rec.. 43-44). The objection therefore was waived and the 
assignment of error is without merit. 

Crawford vs. U. S., 30 App. D. C.. 1-17. 

A further answer to this assignment of error consists in 
the fact that the evidence as to Groves’ reputation and the 
(piestion of his unskillfulness was entirely omitted from 
the case, as shown by the fact that no instructions on the 
subject were prayed for on either side and was totally 
ignored in the charge of the court to the jury. 

IV. 

T1 ie fourth assignment of error relates to the objection 
to the testimony of the conductor, Shaner, as to the speed 
the car could obtain between the stop sign after it had come 
to a full stop and thence to the south end of the draw. 
This testimony was introduced by the plaintiff for the pur¬ 
pose of showing that if the motorman had stopped the train 
at the stop sign, he could not have acquired a speed of 25 
to 30 miles an hour upon going upon the draw, as evidence 
of the fact that he violated the rule of not stopping at the 
stop sign, which was a question at issue in the case. The 
testimony was offered to show that it was a physical impos¬ 
sibility within that distance to have acquired such speed 
by the train, and in this aspect it was material evidence 
for the plaintiff to sustain his contention that the motorman, 
Groves, did not reduce the speed in proceeding over the 
bridge onto the draw. And if the company’s rules requir- 
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ing the motorman to stop at the stop sign were admissible 
in evidence, the rate of speed that could be obtained be¬ 
tween the stop sign and the draw was equally competent 
and proper. 

V. 

The fifth assignment of error is based upon the objection 
to the testimony as to the instructions given to the plaintiff 
bv the defendant with regard to the proper discharge of his 
duties and those of the other employees on the train in the 
movement and operation of the train on the bridge and at 
the draw. 

If the trolleyman who broke Downey in, alone, had given 
him instructions, such instructions would he admissible 
evidence, for he was assigned to such trolleyman by the 
apj>ellant to be instructed in his duties in accordance with 
its custom of breaking new men in. as testified to by several 
witnesses, and such trolleyman was the defendant’s agent 
and representative. There are many regulations not in the 
printed lw>ok of rules furnished each employee, as witness 
the rules pasted in the hooks which appellant produced. 

But Downev testified that he received instructions from 
•/ 

others than the trolleyman (Record, p. 31): 

‘“Q. What instructions were given you as to the 
crossing of that draw hv those who broke you in?’’ 

Before ruling on the objection, in response to questions 
hv the court, witness testified that thev had men to break 

%j 7 «. 

the trollevmen in; that he received instruction sheet of 
paper from company’s agent at 12th Street station, either 
Mr. Whedbee or Mr. Havden, to whom he had been sent bv 
Mr. Colvin, the manager, and they told him what to do: 

“A. I was told that the train comes to a full stop 
at the south end or the north end of the draw, going 
north or going south, at the stop sign; the purpose 
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of stopping there was to prepare you to pull down 
vour trolley when you come to this parted rail. 1 
have always pulled it down when I crossed that. 1 
never had it to pass over. I always got myself in 
position to do my duty.” 

It certainly cannot l>e claimed to l>e error to permit evi¬ 
dence of instructions given by the corporations to employees. 
It is unnecessary to quote authorities to show that it is the 
duty of the master to instruct his employees in the proper 
performance of their duties, and it necessarily follows that 
where a question is at issue as to whether or not the em¬ 
ployee was or was not guilty of negligence in the manner 
of his performance, the instructions received by him from 
the master are of the utmost materiality, and, as shown 
bv the testimonv, the instructions he received were from 
the agents of the defendant duly appointed and commis¬ 
sioned for that purpose. 


VII. 

The defendant’s seventh assignment of error is to the 
action of the court in granting the plaintiff’s first, fifth, 
sixth, and seventh prayers, and in refusing the defendant’s 
fourteenth prayer. The appellant states in its brief, page 
35, that the objection to the plaintiff’s prayers is based 
upon the invalidity of the Employers’ Liability Act, under 
which this suit was brought, which question has been fully 
argued on both sides in discussing the sixth assignment of 
error, founded on the refusal of the court to order a verdict 
for the defendant. Of course, if the act was invalid 
as to the defendant, and should be so declared by this 
court, and the motion to order a verdict should have been 
granted, the plaintiff’s prayers based on the validity of the 
said act would as a natural sequence be overthrown, and, 
therefore, further discussion would be superfluous. The 
prayers of the plaintiff, except that defining the damages, 
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were copied bodily from the record of the charge of the 
court in El Paso, <fcc.. Rv. Co. v*. Gutierrez, 215 U. S., 87, 
which passed the scrutiny of the Supreme Court. Special 
objection is made to the plaintiffs fifth prayer, alleged to 
l>e misleading. But this prayer is in the exact language of 
the bust paragraph of the second section of the act, which 
provides that: 

“All questions of negligence and contributory 
negligence shall be for the jury.”* 

The court was obliged to so instruct the jury, not only 
because of the statutory mandate, but as a corollary of its 

i ^ 

charge as to the comparison of negligence between the em- 
pl< jyees and the measure of the damage dependent upon 
such comparison. Nor is it apparent how the instruction 
could have misled the jury into consideration of acts of 
negligence dehors the declaration, or of negligence in the 
employment of Groves, as charged in the second count, 
when the defendant's twelfth instruction, granted as modi¬ 
fied. made the plaintiffs right to recover contingent upon 
establishing each and all of seven different propositions of 
fact by preponderance of the evidence, and in most positive 
and drastic terms excluded every other hypothesis of fact 
from the consideration of the jury (Rec., 62). 

VIII. 

The eighth error assigned assails the plaintiff’s second 
prayer, not because of its uusoundness as a legal proposi¬ 
tion, but localise the appellant claims, from its point of 
view, that there was no evidence in the case to which the 
instruction could be applied. Further review of the testi¬ 
mony is unnecessary. Every proposition of fact embraced 
in the prayer was sustained by preponderating and over¬ 
whelming testimony, as t<> most of which there was no 
attempt to controvert; and it being the province of the 
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jury under the act to determine the questions of negligence 
and contributory negligence, and their verdict having been 
approved by the justice presiding, it will not be disturbed 
on appeal as to the facts found by them appearing in the 
record. In a verv late case this court has said: 

“Counsel seemed to have forgotten that in actions 
at law appellate Federal courts do not pass upon the 
credibility of witnesses or the sufficiency of testi¬ 
mony upon contested issues of fact. These matters 
belong to the jury.” 

First National Bank of Dexter vs. Fox (opin¬ 
ion filed Jan. 6, 1913). 

X. 

The tenth assignment of error is to the refusal of the 
court to grant the defendant’s ninth instruction. That 
instruction is founded upon the non-liability of the master 
for the negligence of the fellow-servant at common law, and 
therefore was properly refused by the court. 

XI. 

This assignment is to the action of the court in refusing 
the defendant’s tenth instruction and in modifying the 
twelfth instruction. The tenth instruction was properly 
refused because there was no evidence in the case tending 
to prove that the plaintiff’s injuries arose from any in¬ 
trinsic risk inhering in the sendee in which he was engaged. 
The plaintiff’s injuries were the result of one of three causes, 
either (1) the negligence of the plaintiff, or (2) the negli¬ 
gence of the fellow-senant motorman, or (3) the concur¬ 
rent and combined negligence of the company and the 
fellow-senant. An intrinsic risk is one that is inherent; 
“ not apparent, nor depending on accidents, place or per- 
“ sons, but the same everywhere and to every one.” 

Bank of North Carolina vs. Ford, 27 N. C., 692, 698. 

5f 
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Furthermore, a mere perusal of the instruction shows 
that it was faulty in other respects and that it was properly 
rejected by the court. 

The modification of the twelfth instruction at paragraph 
C (Record, 62), in which the court left to the jury the 
consideration of the negligence of the motorman in run¬ 
ning the car on the draw, has been elsewhere fully dis¬ 
cussed and need not be again enlarged upon. 





XII AND XIII. 


These assignments relate to the thirteenth and fifteenth 
prayers of the defendant refused by the court. The propo¬ 
sitions contained in the thirteenth prayer were embodied in 
the twelfth prayer of tlie defendant already granted by the 
court. (Rec., 02), and were in substance a mere repetition of a 
portion of that prayer; and the thirteenth prayer was founded 
upon the common-law doctrine of the exemption of the 
master from liability for the negligence of a fellow-servant, 
totally ignoring the provisions of the Employers’ Liability 
Act, and was therefore properly refused by the court. 

EDMUND BURKE, 

LEO P. HARLOW, 

Attorneys for Appellee. 
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